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BYoibicloTrSA B B A R0OFRL U LI CEBL, S, fARERIF20FH|
REBENTR LD LM A EREL L2055,
23, BFABITH, RRBEEOEREOETIESNELLEE. i RELELE
HIBZEbHYH5™,

OREREVPAVEHSP DEEICHOS S ABHRROMBERELS B & (Adequacy)

SELOERBTLHLBETETR (due process ) DEANLRDONIERETHD, SR
ROERGLERNTHHOREIN, BERBOEHZL, TLLTIIAREFLBDISR
BEL R LOBICRIBRRE R EL RO DES e F 2o 7T 5O THE™,

REMET R ZOBEHERIEBPFLMI R B A I, BHFTL I T RBIE D
HITLBTEDRY | F, IABEREOR THIEHER S ELAT LRELN o TiE S
IH, 7720 00T 7 25 RS RIS TR FBITS R B TEE™,

R ZOBHEE ROV EE (HEPLLBICBBERHEN D MR E - ESI0, E
B 7R BRI S WD SR T ALLITESR™

(2) 3D0DUSAFTHZL g 480
SOIERREFRAR 23 £0)ER. 23 £EOSELETILEFREL T, i
BT O=Z208R O S B TR R /T AT 73 au B0 B LT3,

DA% OHFNBITHFLSNAES BT, m>ﬂamxmﬁkxuwiuﬁmorn
BIROONZEESECSBRY B) hOLEEOINEETIRBHBADSN
BIBE (D)) FALT)

(ADRER 7 —AL LTI, HETHI e BB ELELEE CNBEIA, THEOR

DEERE X & i r REREBH TR TETVBIIREARELLND, TOLS

R —ATETDERME 2 ICREShDL, TERREVWCFBETAANEOELED

B oTUEMERIHEPLTHE ™S,

(B)@ Rt — AL T, %Eﬂ"—’iﬂliwsfzﬁﬁ'éﬁwﬁﬁﬁ%@ BRSBTS
& BOHB LI RoTUEI LRy —ARBITENE™ | LvLahit, KEEASEE

*2TMercus/Rowe, supra note 7, para 1078

*28Marcus/Rowe, supra note 7, para 1079-1080

*29Marcus/Rowe, supra note 7, parz 1082

#30 EH R IFIARR 23 S(c) (). Marcus/Rowe, supra note 7, para 1083

*31Marcus/Rowe, supra note 7, para 1080 . Hansberry v, Lee, 311 U.S, 32(1940}

*32Klonof, supra note 16, page 68

*33 =5, FEFT RIS AZBEOLY Ry —2C, EARRCHEC IV REEBI B2 P HEh D i
BHBHELTH, BRRAOXDFA 7 DI FRT 7 2al bL TR T T 55T 2805 ( McDonnell Douglas Corp.
v. District Courl, 523 F.2d 1083(5th Cir. 1975 ). Marcns/Rawe, supra note 7, para 1086 )

*34Marcus/Rowe, supra note 7, para 1087
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( Mass Tort) @;:5&:%%ﬁ%ﬁ%?rrﬁ%*ﬁ%@%b%@zz’abf;&~xuob v, (bX1)F
AT DIFRT 7LavE L TIFABETAZLIT DN, fHFFREENTHL™,

OWBEANI S ABRESRICHLT—EDTE (KMEEE28T) 2L THEED, E
EREPEECLIHAFNELTLBLO>AIES (@514
EILEERERDDIGAT # i 5-ThB,
B, BEFERIMEETEEMERVREN WA — AR W, lx OrTAER
BENREEN-EOEBTHE—MNIZERELIDIIRF—ADLHT, &8EMERICHEST
EUBFRMNEEALENISRB AR, RAFRIEAOQIFR | ELTIIARITET
BIERHD™ , Ll — R, SBRELHOY TS — 2T, @& A
TOYFAT I av LTI ZAREE R DR EETHD™ .

@V FRIBITBHBORAPMBORRICEE TS HDTH > Tlpredoninance of com
mon guestions). MOMMOFEAFRELNRT, #SRT7Iarickd I &0EY
THBHETEHBNDS (Superiority) 158 (&A1)

BiE, BROMBENTVBT JTRT 7V al OFHTHS,

EIEEFIEA 23 ROEOR., OFATDIIAT 2L b L TIT RIS Bt
HOERBERLLT, [ENFR CBTETEIL0F25) TRIBL 2o TV AR SIZEL T
TIRESH TV ERFROERLNEI FRRE— DR ELD I OB ELE ) [{H « Off
RBOFRIEONEITVFRAT /e L LCOBE BRI FHEL TSR, Whbihg
b DImEEED, BRI — A — R THIETEN DI LITR2E™
Q2 SACEBITLRESAPBDEEICERTILDTHDIIE

FEBFEETOMOF RO EEEE BL CHISTT A LB, Blrg i
BT E LR TALOTIIRS, HEFEABEEDHERICLTEREEEEN D2
?ﬁ?ﬁ‘é:&%’fﬁé"" o B0 T o —F i A L OREER, Bl £ FeR08E

KEEFEOFERBORELZROTLOLERENRSLIRE THNIT, SHEEAHM
OE BB TALIES NN THEY , bold, EBESEOETICOSSZEET
SNRRVLOLL T, TR CIERE T B O TR LEELHE™,

(DY DRTREARFERELENRT, VSRTF 2 a3y L3 EBMENTHSEEDHORN

*35Qritz v, Fibureboard Corp., 527 U.S.815(1999), bXVNFA DI FAT 2Lz b L TRWENZE& . F7 2R A
~OEEPTTITUMERDIEBRRVED (506, (2)O2R) . RELLTREENRRSh, WEREL TS
CE T TURNSRD) BT LIREBEICEE CESEWIR mNBEI LG, b DFATDITRT FiaEH
AT 52Uy MBS E S ( Kionof, supra note 16, page 75 ),

*36Marcus/Rowe, supra note 7, para 1090

#37%Jonef, supra note 16, page 68

#*38Marcus/Rowe, supra note 7, para 1091

#*39KIonof, supra note 16, page 104

*40Marcus/Rowe, supra note 7, para 1093

] v —HAYEREE

*42In 1e Nassau County Strip Search Cases, 461 F.3d 19 {2d Cir, 2006)
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S & ‘
OIDFATDIFRT 238 EUTREET &2, EMEEFRRMA 23 £OEE)
BITFOR TS 4 DOEEERTREEEL T —REIRHFTA-LI0RDN, —OdT
ELERINZOK (FFAT 7oa kL COBEFREMILVDRE™ | bobb, EBEICH
S TFRENS T —ATHoTh, FNIET CRRERRELIUTHORELIOMER T
WEVS SRRV I I EE TAMNENHE™
IOEEERLOBMGE TRBELRBILRE DL, FIAPRIE CH AR DBBRTY
AR B DBENRETHIENERIEA AL BELNAr— X Th5, BEFO SRz
HEL 1250 B ALV TR ESEONMEREAE RIS AREL L EECIFRAT I a it
BE—DAERFBRFHETHDIEL T/ TRBEL A —ARHE—F® | 4000 F ALV 578
TARIREE 7 ARG LU BR TR RN IRT 7 EE T A LRT
RN LTI RARFEE BT EL A —Ab 55,

5. OSRT O aFHLOBEER

ITRT 7Y a FRCEFHITRD LN D PR CRREIRNEL, EANIISEE ORFHR
AFREEARORHIC L TSNS, BT, 2527 23 2 o Bl 5 ik L OB BELRY
EiT5,

(1) B3RS EMBH OSBRSS

BREOERHHFL, S REEE RO LGS BV TEHEES T LSS,
REBRTIARLOLL T, EHREEEGERL A OBE, 5, £00LLTEET
SHEME)  FEEL JNEREEE (HERBNOHRBORER) CHES 7 F 5000 K
NEBZBLDRETHS, LL, ZOZLENEHEEOBEI o% SRR HFOE BT
ERRDBLOSEE TR, — B OEHR TR AN EE T AL ESh QOB (i
FEE, WEFE. SONSEEE, ST ZERIIET R 2R ML
DA EELILD,

— 5, MNFRHEETT, ERBUFTCE R T AL SN TV AEERRE £ TOBEOEEICS
HHERATIECEB, 7o/?, EHMEHFTLITRRY, THEEOESHLOEHNEY ., A
., MM OSICEET A AB XU L TR R 5,

FARENL, AR o N SRR O L IE RS SUF ORISR N OE 1
ERATORYERELIEE TR A, BEERY bOORHFITRZ FBE T~ ghs
WHZETHER, AT, BEI -Th o b Bk o d,

*43KTonof, supra note 16, page 108

*44Marcus/Rowe, supra note 7, para 1697

*45In re Domestic Air Transportation Antitrust Litigation, 137 F.R.D. 677(N.D.Ga. 1991}

*46In re Hotel Telephone Charges, 500 F.2d, 86, 91(%th Cir, 1974), Z0IF0 MEE ML R HIL T/FRBELPE
ELBHERI 20T, LR-31#8%2 - 146 BELTF

#47 ZOEIETHSEE ML C, FRLIED, AL Fi8*3 - 50 BUT. Kif==4 8182 -5HUT. 2Uv
VEEE*10 - 6 REAT 2B EHELTF
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ef2L, #ELe. THARBIIIRT I3 a /M IEH ( Class Action Faimness Act of 2005 ) Ji2&
0, MEREOBEGIBEfEN, QRSO TSI LESOWTRNLAB « DM OHET
oL, QFESEFEEF T 500 FRAEELTWAZE, @FEEI/FAR 100 AL ETH
LTEDEREHLEGEICHEARRHFOFTEENSFTDLNRL LI | MEREFTOE
HREHIFT~DBEORENEFINTONE™,

(2} VS REE
BRI, 1:'7')/57 8- bC, 75 AFREE( Class  Certification ) &4 A0 HMRET S
GEFMEREFIMAD 23 £OE (), 77 REINTZE AN, BROFREITFRT
FarbLTHITED, #oT  I9RT 7 a BJRILBWTC, FTAERE DM EPORE
ERLEBERBEREE O, £, J7ARNL, BEFRICBIARELRIIIAE . HikicH
HENAE R ETERELE DD, ZOAILLED TEETHE™,
QL S RO '
2003 EOEARBHFRFE 23 GREFCRL. J7ARFEORERRANBESRT
PHEFENCTTEEARIED < ( as soon as practicable after commencement of an action ) }72
SNIRT AT RBER O ERESIL T 23 (B ™ | B EiLy, [E% Laeei
BEHIOEMETlat an early practicable time)} S IEINTE, 0 2003 fﬁ-ﬁﬁﬁﬁﬂs‘:@\ §é$lj’§“
., EEWRIFRT 7iarE Pkt 4o, Z7 AR OB NS EHR o B T s
- A %&T%@ﬁk&)’,ﬂf_&éh‘fk‘ﬂ\ IOWMERT OIS EEREHEERIFLTAhL0L
Wbhs™,
@V S AFRADFRE
77 ARRB LRI U CO I RERED ﬁm%zﬁ"jo 77 ARFEO BRI LTS
ZEDMRERMEIR, FFAREEROHMHDT , —F, ITRT 7 a BRROBEFESD,
ﬁyxwﬁﬁl?v)ﬂz _L%';*é\..&f):’f%% e o
7T AREDHIMTIC BTeo> T, AXOBRER RSO0, — RN HIE 03 2156
F4% ( Certification hearing } A3728N3™
@I ZABHEILBITAAREEROEZE
EfRREIL. V7 ARBCH o TERBRIBVDONFINEIPEZEE DI
TERNWELTHE™ , MIAT SR TR B G AEEROBIEEEE TR I ¥
EEOHENEETONPLTHD,

*48 I L, A EEE T2y ' 0, MR MIETICL IR Y B EENR O NS,

*4928.U.5.C. Sec.1332 (d)(2).

*50Batbar J. Rothsiein & Thomas E. Willging "Managing Class Action Litigation: A Pocket Guide For Judges®
Federal Judical Center 2003, page 7

“51 IO FICEE, IREAEEE 90 B BAPIRE LT 55 Db do7 ( Rothstein & Willging, supra note 50,page 6 ),
*32Rotkstein & Willging, supra note 50, page 6

#*53Kionof, supra note 16, page 144

*34Marcus/Rowe, supra note 7, para 1113

*55Kionof, supra note 16, page 143

#55Bisen v. Carlisle & Jacquelin, £17 U.S. 156(1974)
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bokb, JFARMOBHOTIL, REEOEHIEICETEEERL AR RONE
| B EEETLHEEROBORHY, —@@%ﬁé‘:ﬁ@éﬂfm\bwﬂi&w”

@A 2 = 2505

R TABELIL, ?&Eﬁé@%@i@fﬁ%hé:‘?i??x%gﬁ%ﬁ%’é‘%:tﬁ%ék@%%
R TIT I ZAREETH D, 2003 EOBEMREFRDEA 23 ZWTEE T, %ﬁﬁﬁr:‘f
FABIEDAL CROLA T3 ROEW)), BIWTEICKY, &M 252 Bme s

XEPBIBRENTTD, 77 AREO BN B ER VB SITRIS 2 BT T2 I,foeh‘n
Bbipnrbdfpot, bokb, BRERDOHEEAOIICE, 23 &E@EAVLE)EDE
A= LT BREY, %1#43‘%%@5%%&6%%&?%@%;’:H'C%'Cisb” TRESIR
B THD,

- BY TSR

EHRREFRRGR 23 ROE@R. VFRBHEOE LRSS Db, —DITR
EYPTITRSETIILERDD, ZOBE ., BEENEENFROPTITRIT K a
FAREEDBGRE T LS HNETHS,

OISR Y T ITARBIRL, FIAREELISABRELORE CHEZHENELTHAL
SIREATRLIZE \BM‘” .
®& 5 AO—ERTES

EFEERBREE 23 SHE@ANZ, HEOZE] ;@D¢7zﬁ&%5xéuk%%&b
Do FIMICEDB ATk, BHFTOBE CITOT LY HEETH S, Tin, — DR
FREDVWTDHROGBIATDITAT 73a ELTRIEL, TOMOEEREIL VT
O AFATEDIFZRAT a2 U CRETAIELFEETH B, - T. Flaid. hoEl
CBIDREMLBEREIREL . BEROLITRT 7iavbUTHREL, BERBICOV
TORERBE DL, B2 D77 25 B BHFR TR ESFHRIEALI L5
LHETRESENB,
QRBEAOLDEFD S 5 RAFE™

1980 ELUE, TR E MO d ity AR E RS AL NG m LSRN B LS/ o
7R LI TR R OIS ASEREICH L T, FETAHE AR LB RS RER L
VIOEZ EPERENS—F . BEETILENLL T R OEMEREE v s a2
ELEDEBZFREFESNTOE, FIZIE, FoATARTFESR D B TR VD
BB ETANERROD TR M E i n LE 2 LA THE,

ZOR. ERREERL, R B OOIIRARF THoTHBEERI 2L Lo, B
KW TILBE R O/ AR LSO RS CHB T _ETHBELE,

*S7Marcus/Rowe, supra note 7, para 1111

*58Denny v. Deutshe Bank Sec., Inc., 443 F3d 253(2d Cir.- 2006}

*39Marcus/Rowe, supra note 7, para 1083

*60Klonof, supra note 16, page 149

*61 TOWITRTHBE LML T, B -A1#5*2 - 158 HEAF, Klonof, supra note 16, page 253-

*62 ZDYE . Amchem Prods.nc. v. Windsor, 521 U.S. 591199700 LDIT, 25 AFREED 8 3 L RMERTED B 3181
FHIZENBIELDH S (BT 81#E*2 - 191H. Klonof, supra note 16, page 259 ),

*63Amchem Frods.,Inc. v, Windsor, 521 U.8. 591(1997). Ortiz v. Fibreboard Corp., 527 U.S. 815{1999)
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DI SAFEDOBEE L (Decertification), # 7 ADBIE

IIABIER ThhoTh, B, FSAREIC BB IS Hoe L B L2 810k, #¥
Fitk, YRR T A RREV M E TTaTehiud, /7 AnHEEEIELEZD (23 4
(OEAXQ) . 75 A5 B AT T LR T THS,
BRI, ZTARRE ORI S S ST SR LIy - AR SEE SRS
‘5&5

ﬁéﬁu &7%»;&&%@%’5@%&&&%‘5‘# &T#ﬁfmmf 77 ARREA T AN DA AR
HSOITCERWEEN TR | BEMDTHITERNIRR ChHNITRAMEEA R iR
e B ISR — A (DEEEE) RE TR TS 7 ARBEL RO RO R BB HIT £ 0h
DTHLL., HWENPLLTH— B/ FAFEN R D b CUEL IR SR~ DE A HE 2
TLEIEVHRER D7,

IV, 1998 EHEIIY, TR OLOIR T ARRE L BENP S
(EAREFRBED 23 £0F), BHREMUPTL, 2OREED, RBBRIE2ZETLDL
BBtz

(3) 2S5 RABERENOSH (EREREFRBERIROEE)
QW RFATOLSIAT & a iBIT 555

WIBFATDIFRT 7ia LT, AEBNREE TTEABRVOIFREBRE~D
EMFTOBENDS ERREFREL 23 £0E2b),

i, EHORNBICOVWTIL, AR BIHL T, BERONE, 45, BIShrT
ADER, EEHERE, A7 NP IMBER, A7 MT OB ERIC R ENS B R
HTDILPERBREFLERE EROOHTRY, £, ﬁ;z%rﬂ:%oﬂ—a%im BHRLLE
W ~_&PLETODY,

@) N EFATDLISRT Y5 ICBITHEM

— 5. DORTORFA T DITFTAT 2B T, BTSSR F0E
T, FELEHBTIORBICERLI TS (ERREFRRN 23 RKOER), bokb, T
NeDEATOITAT 72 ThoTh, BN ESNB L REAICRBREMANET
b5 (EFRFFRF 23 £EEQOOL), T, QOBRCOIATDIFAT /a2, T
HoThEMMEREMS I — AT VT, BIEFEGEOE AN, IF AR BIE

EEROA TN R E T S AR EL B,
PERMICETIBRRAOER
OIDFATDIFGRAT I3aATBNTL, RRIENOT, REFRERICBOTERTRE

*§4Marcus/Rowe, supra note 7, para 1082

*65Coopers & Lybrand v. Livesay, 437 U.S. 463(1978)

*66KIonof, supra note 16, page 287

*§7Klonof, supra note 16, page 166

*£8Phillips Petroleum Co. v. Shtits, 472 1.8, 797 (1985}, Brown v, Ticor Title Ins. Co., 982 F.2d 386 (9th Cir. 1991}
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70, BRALEETEY , bobbh, TAVARECRESUNORE -HFICONTIEE
ERDBEH™ FRBLBEL, OB SITITELSHOREARELRB RSP EENIC
BIETDIEICRS,

bobb, WERANIVER CERFEHECIFAMERBEOBELTTVIBIORESITE

EHREFNEL 23 £OECED SRHFORDITAICHT 2SI, %&#Imﬁ&%
EACEMPRSITAERE OB ESTORAILLTED, LML, BT3B 1T

RESAOBHEESNAZENBE THE™,

@HMOEE

ORQFAT DIZRT a2 BT, BB HEL-T/SABR B EEEL,
BRI ERES e EMPITIZ LB KOO WS, BENICEREENEI/SAEREBIT OV
TR, EEFROBEAPD, VTR ABTHAI L BRIE DA SNETHEL DO ) B
REHOUBFTHET™  BAREDOREC SO TREEIC LA LRESTHEN, &
DEDITTHIFCE R T IR EOMIC, BEOIFRABRBIZH L CESWICEA T2
D(RBAFRY) RS EILL T THE™,

—H, BEMRENEL o CL T ELUVER o7 S AR BN T3z
i, RSO RRFIB LS NIC LB LR EERESh T D, T, Bl mthsh,
DEEIBNTE, v AT LA HRHRSNAE & LHB T,

728, TUBREEMARHELEELNORHIIOWTE, BERERLZEA . i
BRALLTHEIABIERZ LN TES™,

(4) AF 7T E |
(DB 7 DIFE DI TRT 738 ATBUNTH, REE DA DIT AR B, FTH0EE

BRTILR AR YMC IR RO BBIETES (EREERRAN 23 £OFED).

OB N7 OB GBI 30 BHD 60 HEE) ARSNTOE0T, ZOHER

*69% Jonof, supra note 16, page 167 .

10 FFEE—PIERLT. BIFCR-TRE Tho THERFBR TOLROE S EHORTIESE (B2 TH 55
W, 257 -A0iE+2 <46 LT,

*71Konof, supra note 18, page 167 , %238, Oppenheimer Fumd, Inc. v, Sanders, 437 U.S, 340 (197843, B Hlor5
AR/ FE LRGBS SR AORREG L TREWREEL L, IEL, ZOURLMEL, TRETIE,
FEFEEOFEO—RLLTRE CHE/TARM B IR R TRY, #E I EaRHoa B4l Chags
DEBLIPRIRN IS — AT, WEORAREE G LD 255 B LV ( Klonof, supra note 16, page 169 )
*72Bisen v. Carlissl & Jaquelin, 417 U.S. 156(2974)

*13 = IVT =T BRI DS BERROIIRI AT 7V s LB T, ERGE RIS ERCA
EDHTRYDLLIEHIBILSH D ( Cooper v. American Savings & Loan Association, 55 Cal. App. 3d 274(1976)), &
7oy Ra—g- R TN RERRRRICEOC, SM0 B HFORBI R RN EESA TOS (R R
Q03&ML)H, LE-#i% 2 -161H)

*74Klonof, supra note 16, page 164

*75KIonof, supra note 16, page 164, bodb HELELGY 7”@?5}6%735’ & RE LIRS di FTADRE
P EERE LS AR BIREBNECHS,

*76Klonof, supra note 16, page 169 -
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AN OBRETETET , HIMAEBLIA T HT T OB IR T, I
FOHRBILIOVENETIIENTEE™,
(b)(l)]}"éU(b)@?/f?"@ﬁ@@??xT?“/a‘/étﬁ.ﬁ%b\'ﬂi\ ITAERBIWA TN OO
Pt e a7 2 BEN TV (EH EFERER] 23 4 2XA),
bobh, EEFERBEILIREAICRV T, 7 NP 7 ORI RS B NE RN
DVTIE, BEFHROESAHLBERGEI LT, SH0LIATIER L-LBYTHE,

(5) g

FPIRF 2 a s RBFRICBOTH, BEOCRERALALE, MRICIVBETAILAT
BETHhY, 2B, M GRS AIZRVERRSETHET, '

R, RS EEROEBRIVREINALOTHAID, FTARFT I av O3B
IIARBHEUGTFRIEBNL TRV REICBOTL, 77ARRERB OB DA EE
EL. RRELAN DI I AER BOERPEDITTFONRWTENSEETERWT , 20k
B, ITART I a ABABRBICOWTE, BHFORRRLELEN TS (EEERF
ERERRN 23 Z(E(DA), Ebi, 2003 FEOHEIMEBFDMRA 23 LUIEICIY, Lo
FARIT BT DB A S, 2005 7T AT 7 a - AERICL > ThO R Ic T 28 E (&
AR AL 0) BREASh,

DEHIFRIC & S HBORRES

B, eV RO TIBERASE AT CEENTEN ThHAL LB S0
I, PO A BRERT A LN TES (EHRSEFIAMRAI 23 FE1(©),

@7 7HRAET Y% (Fairness Hearing)

P SO RRETAEDIZE, BT EBRARATT eV (ERE
BERREARE] 23 £(e)E) . T, a7z%m§ﬁ>6$mﬁ£%_ﬂ%5£%ybx&éﬂtcy&a«:
RS CTLEERTHEY,

@ﬁ%ﬁk&%ﬁ%ﬂﬁﬂﬁﬁ

BHETIFEE AR T AL LRV OERLMES, BEETBE CEES LR
BTN, L LG, AEBIESERE LN, AIMKEOE T FER7 ALy,
FELERSEIRIENTEREVDh THA™T,

@L 2 ABRBICHT 35m

EHAREFBHRE 23 KEEOE. MEREICRNEShAZLITRHETOIZAE
AR, BB FETEMTEIEEZERL TV, fimOlB), Z0OERRIFRT I
arDELTERDTROLND, :

I ASREB LA GEI BREFRELR 23 £QEQ) HFERD, FaokFiE, AR

*77Klonof, supra note 16, page 169

*78Klenof, supra note 16, page 169

*79Rothsteln & Willging, supra 50, page 6 1ZEAVE, I F CREENAEIFRT 2ial-0 o BT LR
BENDEVD (BIRFEIEL B,

*80Klcnof, supra note 16, page 250 . Rothstein & Willging, supra note 50, page 8 . AAf==7 #i#*2 - 251 EHF
*81Klonof, supra note 16, page 260

82 v —h AR ER
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. DV THARIZED DR TRV DT, BHIFFORBIIERONET LIRS,
&7 L7 U boEH DS
OBFATDIFAT 23 a A BT, 7T ABIER O E DO S &N AT T
UMDBEITNZ T, FBOBROERICB O TADA T T U ORI XA T RD
R EFREFIREAN 23 R(VE®B), 75 AERBIL, 77 AR ROA TN OBS
BT LT UL FIABOZEEZR L CHET L COBAhIT iy b Ttha'™,
COMBICHTHL T ABREBICLBREMT
ITABRER., BRINCOBRICEROLLLENR, FOBOHIIN TS EfRY
BREARRAN 23 SR(eVE@) , bobb, BYUFTIZF O RBICHRENS - L13ied | BB HEHh
ERELABRTZRL T, ALRETENSIDLOH BT,
ZOEIRITABREILDERE. THY R RAEE LT EOSREEE T
DHDTHEN, —HTAERBENTORELHAIEMEHISR WS, T4bh, Bt
W oiiioT, EEMARE Y EEpLENOFREBIALTAH A BLNSI LT
- BB, 2003 EOEHRERAME 23 FRETIE. TOIIRBEELIE A, BREED
R TICESEATOf S BT bbEn ™Y,

(6) B (FFIMBICHAIR)
TTGAT I a AL DR AP REENTE S, ARBUNOZFAERBICOWOTHEND
EITRELETREOZZAT /va R REDR . Fa2Eh1), REhbLEELE
B, TORAND, BHRBEEFTE™,

(7) $RW
REDHEARBIRRE 23 RINE-SIFRT a4l 00T, HRONEITHIDS
T HRICEBEN VT AOBRESE (TN EEROICRL T, M og RS
T o GEH B HEERRAI 23 £(0EB),
L, BRARSNAESHFERREINLD 0TS AR BT\ T, HiR RN Rt
WEER TG, R, Z7AREHR BATTEERNEITAE U 52581, &
B, FFAER BT RIS NIRRT A LR TES (4. (1) DER)

*83Klonof, supra rote 16, page 261

*84KJonof, supra note 16, page 263 . h->&h Rothstein & Willging, supra note 50, page 20 kokB&, RESh MM
EHLTET P IMFHADEEL, FHLT 0L.%EWD, B« OREEREENSERICRD KRR ETALEMS
BFRETHBRA T T MEENF N, BEEOS RO HBEESTIENES,

“85 T — A RPN E R

86 v AR IR :

*87Holb, Rothstein & Willging, supra note 50, page 20 ioLiuid, I ERMEF CIT b ZFRAT Fiar BiED
- MERTHIGORBLHENTELY 772 R BB ERCR AR BB LIS EVB RSN CRNEDIET
D,

*88Marcus/Rows, supra note note 7, para 1116-1118
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(8) FIRHEEUEH™
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HFRERIARA 23 5% (F30D
Federal Rules of Civil Procedure
Rule 23. Class Actions

{(a) Prerequisites to a Class Action.
One or more members of a class may suc or be sued as representatwe parties on behalf of
all only if (1) the class is so numerous that joinder of all members is impracticable, (2).
there are questions of law or fact common to the class, (3) the claims or defenses of the
representative parties are typical of the claims or defensés of the class, and (4) the
representative parties will fairly and adequately protect the interesis of the class.

{b) Class Actions Mainfainable.

An action may be maintained as a class action if the prerequisites of subdivision (a) are
satisfied, and in addition;

(1) the prosecution of separate actions by or agamst individual members of the class
would create a risk of

(A) inconsistent or varying adjudications with respect to individual members of the class
which would establish incompatible standards of conduct for the party opposing the class,
or :

(B) adjudications with respect to individual members of the class which would as a
practical matter be dispositive of the interests of the other members not parties fo the
adjudications or substantially impair or impede their ability to protect their interests; or

(2) the party opposing the class has acted or refused to act on grounds generally applicable
to the class, thereby making appropriate final injunctive relief or correspondmg declaratory
relief with respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the members of the class
predominate over any questions affecting only individual members, and that a class action
is superior to other available methods for the fair and efficient adjudication of the
controversy. The matters pertinent to-the findings include: (A) the interest of members of
the class in individually controlling the prosecution or defense of separate actions; (B) the
extent and nature of any litigation concerning the controversy already commenced by or
against members of the class; (C) the desirability or undesirability of concentrating the
litigation of the claims in the particular forum; (D) the dzfﬁculﬂes likely to be encountered
in the management of a class action.

{©) Determining by Order Whether to Certify a Class Action; Appeinting Class
Counsel; Notice and Membership m Class; Judgment; Multiple Classes and
Subclasses. : — '

{1) (A) When a person sues or is sued as a representative.of a class, the court must A— at
an early practicable time A— determine by order whether to certify the action as a class
action..

(B) An order certifying a class action must defme the class and the class claims, issues,
or defenses, and must appoint class counsel under Rule 23(g).
(C) An order under Rule 23(c)(1) may be altered or amended before final 3udgment

(2) (A) For any class certified under Rule 23(b)(1) or (2}, the court may direct appropnate

notice to the class.




(B) For any class certified under Rule 23(b)(3), the court must direct fo class members
the best notice practicable under the circumstances, including individual notice to all
members who can be identified through reasonable effort. The notice must concisely and
clearly state in plain, easily understood language:

the nature of the action, - _

the definition of the class certified,

the class claims, issues, or defenses,
that a class member may enter an appearance through counsel if the member so desires,
that the court will exclude from the class any member who requests exclusion, stating when
and how members may elect to be excluded, and
the binding effect of a class judgment on class members under Rule 23(c)(3).

(3) The judgment in an action maintained as a class action under subdivision (b)(1) or {b)
(2), whether or not favorable to the class, shall include and describe those whom the court
finds to be members of the class. The judgment in an action maintained as a class action
under subdivision (b)(3), whether or not favorable to the class, shall include and specify or
describe those fo whom the notice provided in subdivision (¢)(2) was directed, and who
have not tequested exclusion, and whom the court finds to be members of the class.

(4) When appropriate (A) an action may be brought or maintained as a class action with
respect to particular issues, or (B) a class may be divided into subclasses and each subclass
treated as a class, and the provisions of this rule shall then be construed and applied
accordingly.

(8) Orders in Cenduct of Actions,

In the conduct of actions to which this rule applies, the court may make appropriate
orders: (1) determining the course of proceedings or prescribing measures to prevent undus
repetition or complication in the presentation of evidence or argument; (2) requiring, for the
protection of the members of the class or otherwise for the fair conduct of the action, that
notice be given in such manner as the court may direct to some or all of the members of
any step in the action, or of the proposed extent of the judgment, or of the opportunity of
members to signify whether they consider the representation fair and adequate, to intervene
and present claims or defemnses, or otherwise to come into the action; (3) imposing
conditions on the representative parties or on intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to representation of absent persons, and that
the action proceed accordingly; (5) dealing with similar procedural matters. The orders may
be combined with an order under Rule 16, and may be altered or amended as may be
desirable from time to time. '

{e) Settlement, Voluntary Dismissal, or Compromise,

(1) {A) The court must approve any seftlement, voluntary dismissal, or compromise of the
claims, issues, or defenses of a certified class.

{B) The court must direct notice in a reasonable manner to all class members who would
be bound by a proposed seitlement, voluntary dismissal, or compromise. :

(C) The court may approve a setflement, voluntary dismissal, or compromise that would
bind class members only after a hearing and on finding that the settlement, voluntary
dismissal, or compromise is fair, reasonable, and adequate.

(2) The parties seeking approval of a settlement, voluntary dismissal, or compromise under
Rule 23(e)(1) must file 2 statement identifying any agreement made in connection with the
proposed settlement, voluntary dismissal, or compromise.

(3) In an action previously certified as a class action under Rule 23(b)(3), the court may
refuse to approve a seitlement unless it affords a new opportunity to request exclusion to




individual class members who had an earlier opportunity to request exclusion but did not do
$0.

(4} (A) Any class member may object to a proposed settlement, voluntary dismissal, or
compromise that requires court approval under Rule 23(e)(1)(A). :
(B) An objectmn made under Rule 23(e)(4)(A) may be withdrawn only with the court's

approval,

([} Appeals. _

A court of appeals may in its discretion permit an appeal from an oxder of a district court
granting or denying class action certification under this rule if application is made to it
within ten days after entry of the order. An appeal does not stay proceedings in the district
court unless the district judge or the court of appeals so orders.

(g) Class Counsel.
(1) Appointing Class Counsel.

(A) Unless a statute provides otherwise, a com’t that certifies a class must appoint class
counsel,

(B) An attorney appomted to serve as class counsel must fairly and adequately represent
the interests of the class. .

(C) In appointing class counsel, the court

(iy must consider:
the work counsel has dome in zéentifymg or mvestzgatmg potential claims in the
action,
counsel's experience in handling class actions, other complex litigation, and claims of
the type asserted in the action, _
counsel's knowledge of the applicable law, and
the resources counsel will commit o representing the class;
(i) may consider any other matter pertinent to counsel's ability to fairly and adequately
represent the interests of the class;
(iif) may direct potential class counsel to provide information on any subject pertinent
‘to the appointment and to propose terms for attorney fees and nontaxable costs; and
(iv) may make further orders in connectlon with the appointment,
{2) Appointment Procedure., _

(A) The court may designate interim counsel to act on behalf of the putative class before
determining whether to cextify the action as a class action. _

(B) When there is one applicant for appointment as class counsel, the court may appoint
that applicant only if the applicant is adequate under Rule 23(g)(1)(B) and {(C). If more than
one adequate applicant secks appointment as class counsel, the court must appoint the
applicant best able to represent the interests of the class.

(C) The order appointing class counse! may include provisions about the award of
attorney fees or nontaxable costs under Rule 23(h).

(h} Attorney Fees Award.

In an action certified as a class action, the court may award rcasonable attorney fees and
nontaxable costs authorized by law or by agreement of the parties as-follows:

(1) Motion for Award of Attorney Fees.

A claim for an award of attorney fees and nontaxable costs must be made by motion
under Rule 54(d)(2), subject to the provisions of this subdivision, af a time set by the court.
Notice of the mofion must be served on all parties and, for motions by class counsel,
directed to class members in a reasonable manner. '




(2) Objections to Motion.
A class member, or a party from whom payment is sought, may object fo the motion.
(3) Hearing and Findings.
The court may hold a hearing and must find the facts and state its conclusions of law
on the motion under Rule 52(a).
(4) Reference to Special Master or Magistrate Judge.
The court may refer issues related to the amount of the award to a special master or to a
magistrate judge as provided in Rule 54(d)}2)(D).
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An Act

To amend the procedures that apply to consideration of interstate class actions fo assure
fairer outcomes for class members and defendants, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, '
SECTION 1. SHORT TITLE; REFERENCE; TABLE OF CONTENTS.

(a) SHORT TITLE- This Act may be cited as the “Class Action Fairness Act of 2005

(b) REFERENCE- Whenever in this Act reference is made to an amendment to, or repeal
of, a section or other provision, the reference shall be considered to be made to a section or
other provision of title 28, United States Code.

() TABLE OF CONTENTS- The table of conténts for this Act is as follows:

Sec. 1. Short iitle; reference; table of contents.

Sec. 2. Findings and purposes.

Sec. 3. Consumer class action bﬁi of rights and improved procedures for mterstate class
actions,

Sec., 4. Federal district court jurisdiction for intersiate class actions.
Sec. 5. Removal of interstate class actions to Federal district court.
Sec. 6. Report on class action setilements.
Sec. 7. Enactment of Judicial Conference recommendations.
- Sec. 8. Rulemaking authority of Supreme Court and Judicial Conference.
Sec. 9. Effective date;
SEC. 2. FINDINGS AND PURPOSES.
(a) FINDINGS- Congress finds the tjollowing:
(1) Class aciioﬁ lawsuits are an important and valuable part of the legal system whenr they
permit the fair and efficient resclution of legitimate claims of numerous parties by allowing

the claims to be aggregated into a single action against a defendant that has allegedly
caused harm.
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(2) Over the past decade, there have been abuses of the class action device that have--

(A) harmed class members with legitimate claims ‘and defendants that have acted
responsibly;

(B) adversely affected interstate cdmmerce; and
{O) undermined public respect for our judicial system.

(3) Class members often receive little or no benefit from class actions, and are sometimes
harmed, such as where--

(A) counsel are awarded large fees, while leaving class membess with coupons or other
awards of little or no value;

(B) unjustified awards are made to certain plaintiffs at the expense of other class members;
and ' . '

(C) confusing notices are published that prevent class members from being able to fully
understand and effectively exercise their rlghts

(4) Abuses in class actions undermine the national judicial system, the free flow of
interstate commerce, and the concept of diversity jurisdiction as intended by the framers of
the United States Constitution, in that State and local courts are--

(A) keeping cases of national importance out of Federal court;

(B) sometimes acting in ways that demonstrate bias against out-of-State defendants; and

(C) making judgments that 1mpnse their view of the law on other States and bind the rights
of the residents of those States.

(b) PURPOSES- The purposes of this Act are to--

(1) assure fair and prompt recoveries for class members with legitimate claims;

(2) restore the intent of the framers of the United States Constitution by providing for
Federal court consideration of interstate cases of national importance under diversity
jurisdiction; and

(3) benefit sociéty by encouraging innovation and lowering consumer prices.

SEC. 3. CONSUMER CLASS ACTION BILL OF RIGHTS AND IMPROVED
PROCEDURES FOR INTERSTATE CLASS ACTIONS.

(a) IN GENERAL-~ Part V is amended by inserting after chapter 113 the following:

“CHAPTER 114--CLASS ACTIONS
“Sec.




1711, Definitions.

1712, Coupon setilements.

“1713. Protection against loss by class members.

1714, Protection against discrimination based on geographic location.

"1715. Notifications to appropriate rFederal and State officials.

“Sec. 1711, Definitions

“In this chaptern:

*(1) CLASS- The term “class' means all of the class members in 2 class la'ction.

“(Z) CLASS ACTION- The term ‘class action’ means any civillaction filed in a district
court of the United States under rule 23 of the Federal Rules of Civil Procedure or any civil
action that is removed to a district court of the United States that was originally filed under

- a State statute or rule of judicial procedure authorizing an action to be brought by 1 or
more representauves as a class action.

*(3) CLASS COUNSEL- The term “class counsel means the persons who serve as the

attorneys for the class members in a proposed or certified class action.

‘(4) CLASS MEMBERS- The term ‘class members' means the persons (named or
unnamed) who fall within the definition of the proposed or certified class in a class action.

*(5) PLAINTIFF CLASS ACTION- The term “plaintiff class action' means a class action i
which class members are plaintiffs.

"(6) PROPOSED SETTLEMENT- The term pfoposed settiemenf' means an agreement
regarding a class action that is subject to court approval and that, if approved would be
binding on some or all class members.

“Sec. 1712, Coupon seitlements

“(a) CONTINGENT FEES IN. COUPON SETTLEMENTS- If a proposed settlement in a
class action provides for a recovery of coupons fo a class member, the portion of any
attorney’s fee award to class counsel that is attributable o the award of the coupons shall be
based on the value to class members of the coupons that are redeemed.

*(by OTHER ATTORNEY’S FEE AWARDS IN COUPON SETTLEMENTS-

“(1) IN GENERAL- If a proposed settlement in a class action provides for a recovery of
coupons, to class members, and a portion of the recovery of the coupons is not used to
determine the attorney's fee 10 be paid to class counsel, any attorney's fee award shall be
based upon the amount of time class counsel reasonably expended working on the action. -

11
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*(2) COURT APPROVAL- Any attorney's fee under this subsection shall be subject to
approval by the court and shall include an appropriate attorney’s fee, if any, for obtaining
equitable relief, including an injunction, if applicable. Nothing in this subsection shall be
construed to prohibit application of a lodestar with a multiplier method of determining
attorney's fees.

*(c) ATTORNEY'S FEE AWARDS CALCULATED ON A MIXED BASIS IN COUPON
SETTLEMENTS- If a proposed settlement in a class action provides for an award of
coupons to class members and also provides for equitable relief, including injunctive relief--

*(1) that portion of the attorney's fee to be paid to class counsel that is based upon a portion
of the recovery of the coupons shall be calculated in accordance with subsection (a); and

*(2) that portion of the attorney's fee to be pfﬁd to class counsel that is not based uvpon a
portion of the recovery of the coupons shall be calculated in accordance with subsection

(b).

*(d) SETTLEMENT VALUATION EXPERTISE- In a class action involving the awarding
of coupons, the court may, in its discretion upon the motion of a party, receive expert
testimony from a witness qualified to provide information on the actual value to the class
members of the conpons that are redeemed.

*(e) JUDICIAL SCRUTINY OF COUPON SETTLEMENTS- In a proposed setflement
under which class members would be awarded coupons, the cowrt may approve the
proposed settlement only after a hearing to determine whether, and making a written
finding that, the settlement is fair, reasonable, and adequate for class members. The court,
in its discretion, may also require that a proposed settlement agreement provide for the
distribution of a portion of the value of unclaimed coupons to 1 or more charitable or
governmental organizations, as agreed to by the parties. The distribution and redemption of
any proceeds under this subsection shall not be used to calculate attorneys' fees under this
section. :

*Sec. 1713. Protection against loss by class members
“The court may approve a proposed seftlement under which any class member is obligated
to pay sums to class counsel that would result in a net loss to the class member only if the

court makes a written finding that nonmonetary benefits to the class member substantially
outweigh the monetary loss.

“Sec. 1714. Protection against discrimination based on geographic location
“The court may not approve a proposed settlement that provides for the payment of greater
sums to some class members than to others solely on the basis that the class members to

whom the greater sums are to be paid are located in closer geographic proximity to-the
court.

“Sec. 1715. Notifications to appropriate Federal and State officials

*(a) DEFINITIONS-




“(1) APPROPRIATE FEDERAL OFFICIAL- In this section, the term “appropriate Federal
official’ means--

“(A) the Attorney General of the United States; or

"(B) in any case in which the defendant is a Federal depository institution, a State
depository institution, a depository institution holding company, a foreign back, or a
nondepository institution subsidiary of the foregoing (as such terms are defined in section 3
of the Federal Deposit Insurance Act (12 U.S.C. 1813)), the person who has the primary
Federal regulatory or supervisory responsibility with respect to the defendant, if some or all
of the matters alleged in the class action are subject to regulation or supervision by that
person,

"(2) APPROPRIATE STATE OFFICIAL- In this section, the term ‘appropriate State
official’ means the person in the Staie who has the primary regulatory or supervisory
responsibility with respect to the defendant, or who licenses or otherwise authorizes the
defendant to conduct business in the State, if some or all of the matters alleged in the class
action are subject to regulation by that person. If there is no primary regulator, supervisor,
or licensing authority, or the matters alleged in the class action are not subject fo regulation
or supervision by that person, then the appropriate State official shall be the State attomney
general. '

“(b) IN GENERAL- Not later than 10 days after a proposed seftlement of 2 class action is
filed in court, each defendant that is participating in the proposed scttlement shall serve
upon the appropriate State official of each State in which a class member resides and the
appropriate Federal official, a notice of the proposed settlement consisting of-- '

*(1) a copy of the complaint and any materials filed with the complaint and any amended

complaints (except such materials shall not be required to be served if such materials are

made electronically available through the Internet and such service includes notice of how
to electronically access such material);

*(2) notice of any scheduled judicial hearing in the class action;

*(3) any proposed or-final notification to class members of--

“(A)(3) the memﬁers‘ rights to request exclusion from the class action; or

*(ii) if no right to request exclusion exists, a statement that no such right exists; and
‘(B) a proposed settlement of a class action;

“(4) any proposed or ﬁnai class action settlement;

*(5) any sctilement or other agreement contemporaneousty made between class counsel and
. counsel for the defendants; ' '

*(6) any final judgment or notice of dismissal;

“(7)A) if feasible, the names of class members who Teside in each State and the estimated
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proportionate share of the claims of such members to the entire settlement to that State's
appropriate State official; or '

*(B) if the provision of information under subparagraph (A) is not feasible, a reasonable
estimate of the number of class members residing in each State and the estimated
proportionate share of the claims of such members to the entire settlement; and

*(8) any written judicial opinion relating to the materials described under subparagraphs (3)
through {6). ' :

*(c) DEPOSITORY INSTITUTIONS NOTIFICATION-

*(1) FEDERAL AND OTHER DEPOSITORY INSTITUTIONS- In any case in which the
defendant is a Federal depository institution, a depository institution holding company, a
foreign bank, or a non-depository institution subsidiary of the foregoing, the notice
requirements of this section are satisfied by serving the notice required under subsection (b)
upon the person who has the primary Federal regulatory or supervisory responsibility with
respect to the defendant, if some or all of the matters alleged in the class action are subject
to regulation or supervision by that person, ' :

**(2) STATE DEPOSITORY INSTITUTIONS- In any case in which the defendant is a State

depository institution (as that term is defined in section 3 of the Federal Deposit Insurance
Act (12 U.S.C. 1813)), the notice requirements of this section are satisfied by serving the
notice required under subsection (b} upon thé State bank supervisor (as that term is defined
in section 3 of the Federal Deposit Insurance Act (12 U.S.C. 1813)) of the State in which
the defendant is incorporated or chartered, if some or all of the matters alleged in the class
action are subject to regulation or supervision by that person, and upon the appropriate
Federal official. o

*(d} FINAL APPROVAL- An order giving final approval of a proposed settlement may not
be issued earlier than 90 days after the later of the dates on which the appropriate Federal
official and the appropriate State official are served with the notice required under
subsection (b).

“(e) NONCOMPLIANCE IF NOTICE NOT PROVIDED-

*(1) IN GENERAL- A class member may refuse to comply with and may choose not to be
bound by a setilement agreement or consent decree in a class action if the class member
demonstrates that the notice required under subsection (b) has not been provided.

*(2) LIMITATION- A class member may not refuse to comply with or to be bound by 2
seftlement agreement or consent decree under paragraph (1) if the notice required under
subsection (b) was directed to the appropriate Federal official and to either the State
attorney general or the person that has primary regulatory, supervisory, or licensing
authority over the defendant.

3 APPLICATION OF RIGHTS- The rights created by this subsection shall apply only to
class members or any person acting on a class member's behalf, and shall not be construed
to limit any other rights affecting a class member's participation in the settlement.




“{f) RULE OF CONSTRUCTION- Nothing in this section shall be.constnzed to expand the
authority of, or impose any obligations, duties, or responsibilities upon, Federal or State
officials.’,

(b) TECHNICAL AND CONFORMING AMENDMENT- The table of chapters for part V
is amended by inserting after the item relating to chapter 113 the following:
1711

SEC, 4. FEDERAL DISTRICT COURT JURISDICTION FOR INTERSTATE CLASS
ACTIONS.

(a) APPLICATION OF FEDERAL DIVERSITY JURISDICTION- Section 1332 is
amended--

(1) by redesignating subscction (d) as subsection (e); and

-(2) by inserting after subsection (c) the foliowing; ’

V"(d)(l) In this subsection--

“{A) the term “class' meaﬁs all of the class members in a class aétion;

"(B) the term “class action' -means any cﬁvil action filed under rule 23 of the Federél Rules

of Civil Procedure or similar State statute or rule of judicial procedure authorizing an action
1o iae brought by 1 or more representative persons as a class action;

“(C) the termt “class certification order' means an order issued by a court approving the
treatrent of some or all aspects of a civil action as a class action; and

“(D) the term “class members' means the persons (named or unnamed) who fall within the
definition of the proposed or certified class in a class action.

*(2) The district courts shall have original jurisdiction of any civil action in which the
matter in controversy exceeds the sum or value of 35,000,000, exclusive of interest and
costs, and is a class action in which--

“(A) any member of a class of plaintiffs is a citizen of a State different from any defendant;

“(B) any member of a class of plaintiffs is a formgn state or a citizen or subject of a foreign
state and any defendant is a citizen of a State; or

‘(C) any member of a class of plaintiffs is a citizen of 2 State and any defendant is a
foreign state or a citizen or subject of a foreign state.

(3) A district court may, in the inferesis of justice and looking at the fotality of the
circurnstances, decline to exercise jurisdiction under paragraph (2) over a class action in
which greater than one-third but less than two-thirds of the members of all proposed
plaintiff classes in the aggregate and the primary defendants are citizens of the State in
which the action was originally filed based on consideration of--

15
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“{A) whether the claims asserted involve matfers of national or interstate interest;

*(B) whether the claims asserted will be governed by laws of the State in which the action
was originally filed or by the laws of other States;

*(C)y whether the class action has been pleaded in a manner that seeks fo avoid Federal
jurisdiction;
(D) whether the action was brought in a forum with a distinct nexus with the class

members, the alleged harm, or the defendants;

“(B) whether the number of citizens of the State in which the action was originally filed in
all proposed plaintiff classes in the aggregate is substantially larger than the number of
citizens from any other State, and the citizenship of the other members of the proposed

- class is dispersed among a substantial number of States; and

*(F) whether, during the 3-year period preceding the filing of that class action, 1 or more
other class actions asserting the same or similar claims on behalf of the same or other
persons have been filed.

*{4) A district court shall decline to exercise jurisdiction under paragraph {2)--

"(A)() over a class action in which--

*(I) greater than two-thirds of the members of all proposed plaintiff classes in the aggregate
are citizens of the State in which the action was originally filed;

“(I1) at least 1 defendant is a defendant--
*(aa) from whom significant relief is sought by members of the plaintiff class;

*(bb) whose alleged conduct forms a significant basis for the claims asserted by the
proposed plaintiff class; and-

“{ce) who is a citizen of the State in which the action was originally filed; and

“(11) principal injuries result'ing from the alleged conduct or any related conduct of each

defendant were incurred in the State in which the action was originally filed; and

*(if) during the 3-year period preceding the filing of that class action, no other class action
has been filed asserting the same or similar factual allegations against any of the defendants

-on behalf of the same or other persons; or

*(B) two-thirds or more of the members of all proposed plaintiff classes in the aggregate,
and the primary defendants, are citizens of the State in which the action was originally
filed. '

*(5) Paragraphs (2) throngh (4) shall not apply to any class action in which--




“(A) the primary defendants are States, State officials, or other governmental entities against
whom the district court may be foreclosed from ordering relief; or

"(B) the number of members of all proposed plaintiff classes in the aggregate is less than
100.

“(6) In any class action, the claims of the individual class members shall be aggregated to.

determine whether the matter in controversy exceeds the sum. or value of $5,000,000,
exclusive of interest and costs. :

“(7) Citizenship of the members of the proposed plaintiff classes shall be determined for
purposes of paragraphs (2} through (6) as of the date of filing of the complaint or amended
complaint, or, if the case stated by the initial pleading is not subject to Federal jurisdiction,
as of the date of service by plaintiffs of an amended pleading, motion, or other paper,
indicating the existence of Federal jurisdiction.

“(8) This subsection shail apply to any class action before or aftér the eniry of a class
certxfmaﬂon order by the court with respect to that action.

“(9) Paragraph (2) shall not apply to any class action that solely involves a claim—-

“(A) concerning a covered security as defmed under 16(£)(3) of the Securities Act of 1933
{15 U.S.C. T8p(f)(3)) and section 28(f}(5)(E) of the Securities Exchange Act of 1934 (15

U.S.C. 78bb(H)(S)E));

“(B) that relates to the internal affairs or governance of a corporation or other form of
business enterprise and that arises under or by virtue of the laws of the State in which such
corporation or business enterprise is incorporated or organized; or - -

*(C) that relates to the rights, duties (including fiduciary duties), and obligations relating to
or created by or pursuant to any security (as defined under section 2(a)(1) of the Securities
Act of 1933 (15 U.S.C. 77b(a)(1)) and the regulations issued thereunder).

*(10) For purposes of this subsection and section 1453, an unincorporated association shall

be deemed to be a citizen of the State where it has its principal place of business and the
State under whose laws it is organized.

*{(11)(A) For purposes of this subsection and section 1453, a mass action shall be deemed to
be a class action removable under paragraphs (2} through (10) if it otherwise meets the
provisions of those paragraphs,

“{B){i) As used in subparagraph (A), the term “mass action’ means any civil action (except a
civil action within the scope of section 1711(2)) in which monetary relief claims of 100 or
more persons are proposed to be tried jointly on the ground that the plaintiffs" claims

involve common questions of Jaw or fact, except that jurisdiction shall exist only over those

plaintiffs whose claims in a mass action satisfy the jurisdictional amount requirements
under subsection (a).

*(ii) As used in subparagraph {A), the term “mass action' shall not include any cml action
in which--
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“(1) all of the claims in the action arise from an event or occurrence in the State in which
the action was filed, and that allegedly resulted in injuries in that State or in States
contiguous to that State;

“(I) the claims are joined upon motion of a defendant;

T all of the claims in the action are asserted on behalf of the general public {and not on
behalf of individual claimants or members of a purported class) pursuant fo a State stafute
specifically authorizing such action; or

*(IV) the claims have been consolidated or coordinated solely for preirial proceedings.
Y(C){iy Any action(s) removed to Pederal court pursuant to this subsection shall not
thereafter be transferred to any other court purspant to section 1407, or the rules
promulgated thereunder, unless a majority of the plaintiffs in the action request transfer -
pursuant to section 1407.

*(ii) This subparagraph will not apply--

*(1) to cases certified pursuant to role 23 of the Federal Rules of Civil Procedure; or

“(1y if plaintiffs propose that the action proceed as a class action pursuant to rule 23 of the
Federal Rules of Civil Procedure.

*(D} The limitations periods on any claims asserted in a mass action that is removed to
Federal court pursuant to this subsection shall be deemed tolled during the period that the
action is pending in Federal court.'.

{b) CONFORMING AMENDMENTS-

(1) Section 1335(a)(1) is amended by inserting “subsection (a) or (d) of before “section
1332 '

(2) Section 1603(b)(3) is amended by striking “(d)' and inserting *(e).

SEC. 5. REMOVAL OF INTERSTATE CLASS ACTIONS TO FEDERAL DISTRICT
COURT. ' :

(a) IN GENERAL- Chapter 89 is amended by adding after section 1452 the following:
“Sec. 1453. Removal of class actions

*(2) DEFINITIONS- In this section, the terms ‘class), ‘class action!, “class certification
order', and “class member' shall have the meanings given such terms under section 1332(d)

).

“(b) IN GENERAL- A class action may be removed to a district court of the United States

Jin accordance with section 1446 (except that the 1-year lmitation under section 1446(b)

shall not apply), without regard to whether any defendant is a citizen of the State in which




the action is brought, except that such action may be removed by any defendant without the
consent of all defendants,

*(c) REVIEW OF REMAND ORDERS-

*(1) IN GENERAL- Section 1447 shall apply to any removal of a case under this section,
except that notwithstanding section 1447(d), a court of appeals may accept an appeal from
an order of a district court granting or denying a motion to remand a class, action to the
State court from which it was removed if application is made to the court of appeals not
less than 7 days after entry of the order.

"(2) TIME PERIOD FOR JUDGMENT- If the court of appeals accepts an appeal under
paragraph (1), the court shall complete all action on such appeal, including rendering
judgment, not later than 60 days after the date on which such appeal was filed, unless an
extension is granted under paragraph (3).

*(3) EXTENSION OF TIME PERICD- The court of appeals may grant an extension of the
60-day period described in paragraph (2) if—

“(A)-all parties to the proceeding agree to such exfension, for any period of time; or

"(B) such extension is for good cause shown and in the interests of justice, for a period not
to exceed 10 days.

(4) DENIAL OF APPEAL— If 2 final judgment on the appeal under paragraph (1) is not
issued before the end of the period described in paragraph (2), including any exiension
under paragraph (3}, the appeal shall be denied. :

*(d) EXCEPTION- This section shall not apply to any class action that solely involves--

(1) a claim concerning a covéred security as defined under section 16(f)(3) of the
Securities Act of 1933 (15 U.S.C. 78p(f)(3)) and section 28(f)(5}E) of the Securities
Exchange Act of 1934 (15 U.S.C. 78bb(f)(5)(E))

(2} a claim that relates to the internal affairs or governance of a corporation or other form
of business enterprise and arises under or by virtue of the laws of the State in which such
corporation or business enterprise is incorporated or organized; or

'(3) a claim that relates to the rights, duties (including fiduciary duties), and obligations

~ relating to or created by or pursuant to any security (as defined under section 2(a)}(1) of the
Securities Act of 1933 (15 U.S.C. 77b{a)(1)) and the regulations issued thereunder).',

(b) TECHNICAL AND CONFORMING AMENDMENTS- The table of sections for
chapter 89 is amended by adding after the item relating to section 1452 the following;

*1453. Removal of class actions..
SEC. 6. REPORT ON CLASS ACTION SETTLEMENTS.

(a) IN GENERAL- Not later than 12 months after the date of enactment of this Act, the
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Judicial Conference of the United States, with the assistance of the Director of the Federal
Judicial Center and the Director of the Administrative Office of the United States Couris,
shall prepare and transmit to the Committees on the Judiciary of the Senate and the House
of Representatives a report on class action setflements,

(b) CONTENT- The report under subsection (a) shall contain--

(1) recommendations on the best practices that courts can use to ensure that proposed class
action settlements are fair to the class members that the settlements are supposed to benefit;

(2) recommendations on the best practices that coutts can use to ensure that--

(A) the fees and expenses awarded to counsel in connection with a class action settlenient
appropriately reflect the extent to which counsel succeeded in obtajning full redress for the
injuries alleged and the time, expense, and risk that counsel devoted to the litigation; and

(B) the class members on whose behalf the setflement is proposed are the primary
beneficiaries of the setflement; and

(3) the actions that the Judicial Conference of the United States has taken and intends to
take toward having the Federal judiciary implement any or all of the recommendations
contained in the report.

(¢) AUTHORITY OF FEDERAL COURTS- Nothing in this section shall be construed to
alter the authority of the Federal courts to supervise attorneys' fees.

SEC. 7. ENACTMENT OF JUDICIAL CONFERENCE RECOMMENDATIONS.

Notwithstanding any other provision of law, the amendments to rule 23 of the Federal
Rules of Civil Procedure, which are set forth in the order entered by the Supreme Court of
the United States on March 27, 2003, shall take effect on the date of enactment of this Act
or on December 1, 2003 (as specified in that order), whichever occurs first,

SEC. 8. RULEMAKING AUTHORITY OF SUPREME COURT AND JUDICIAL
CONFERENCE.

Nothing in this Act shall restrict in any way the authority of the Judicial Conference and
the Supreme Court 1o propose and prescribe general rules of practice and procedure under
chapter 131 of title 28, United States Code. : '

SEC. 9. EFFECTIVE DATE.

The amendments made by this Act shall apply to any civil action commmenced on or after
the date of enactment of this Act.
Speaker of the House of Representatives,

Vice President of the United States and
President of the Senate.
END
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382, If the consent of any ome who should have been joined as plaintiff cannot be
obtained, he may be made a defendant, the reason thereof being stated in the complaint;
and when the question is one of a common or general interest, of many pesons, or when
the parties are numerous, and it is impracticable to bring them all before the court, one or
more may sue or defend for the benefit of all. '

384. (a) It is the intent of the Legislature in enacting this section to ensure that the unpaid
residuals in class action litigation are distributed, to the extent possible, in a manner
designed either to further the purposes of the underlying causes of action, or to promote
justice for all Californians. The Legislature finds that the use of funds collected by the
State Bar pursuant to this section for these purposes is in the public interest, is a proper use
of the funds, and is consistent with essential public and governmental purposes.

{b) Except as provided in subdivision (c), prior to the entry of any judgment in a class
action established pursuant to Section 382, the court shall determine the fotal amount that
will be payable to all class members, if all class members are paid the amount to which
they are entitled pursuant to the judgment. The court shall also set a date when the parties
shall report to the court the total amount that was actually paid to the class members.
After the report is received, the court shall amend the judgment to direct the defendant to
pay the sum of the unpald residue, plus interest on that sum at the legal raie of interest
from the date of entry of the initial judgment, to nonprofit organizations or foundations to
support projects that will benefit the class or similarly situated persons, or that promote the
law consistent with the objectives and purposes of the underlying cause of action, to child
advocacy programs, or to nonmprofit organizations providing civil legal services to the
indigent. The court shall ensure that the distribution of any unpaid residual derived from
multistate or national cases brought under California law shall provide substantial or
commensurate benefit to California consumers. :

(c) This section shall not apply to any class action brought against any public entity, as
defined in Section 811.2 of the Government Code, or against any public employee, as
defined in Section 811.4 of the Government Code. However, this section shall not be
construed to abrogate any equitable cy pres remedy which may be available in any class
action with regard to all or part of the residue.
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CALIFORNIA CIVIL CODE
SECTION 1750 et seq
Consumers Legal Remedies Act

1750. This title may be cited as the Consumers Legal Remedies Act.

1751. Any waiver by a consumer of the provisions of this title is contrary to public pohcy
and shall be unenforceable and void,

1752. The provisions of this title are not exclusive. The remedies provided herein for
violation of any section of this title or for conduct proscribed by any section of this tifle
shall be in addition to any other procedures or remedies for any violation or conduct
provided for in any other law.

Nothing in this title shall limit any other statutory or any common law rights of the
Attorney General or any other person to bring class actions. Class actions by consumers
“brought under the specific provisions of Chapter 3 (commencing with Section 1770) of this
title shall’ be govemned exclusively by the provisions of Chapter 4 (commencing with
Section 1780); however, this shall not be construed so as to deprive a consumer of any
statutory or common law right to bring a class action without resort to this title. If any act
or practice proscribed under this title also constitutes a cause of action in common law or a
violation of another statute, the consumer may assert such common law or stafutory cause
of action under the procedures and with the remedies provided for in such law.

1753. If any provision of this title or the application thereof to any pefson or circumstance
is held to be unconstitutional, the remainder of the tifle and the application of such

provision to other persons or circumstances shall not be affected thereby.

1754, The provisions of this title shall not apply to any transactionr which provides for the

construction, sale, or construction and sale of an entire residence or all or part of a structure

designed for commercial or industrial occupancy, with or without a parcel of real property
or an interest therein, or for the sale of a lot or parcel of real property, including any site
preparation incidental to such sale.

1755. Nothing in this title shall apply to the owners or employess of any advertising
medium, including, but not limited to, newspapers, magazines, broadcast stations, billboards
and transit ads, by whom any advertisement in violation of this title is published or
disseminated, unless it is established that such owners or employees had knowledge of the
deceptive methods, acts or practices declared to be unlawful by Section 1770.

1756. The substantive and procedural provisions of this title shall only apply to actions
filed on or after January 1, 1971, '

1760. This title shall be liberally construed and applied to promote its underlying purposes,
which are to protect consumers against unfair and deceptive business practices and fo
provide efficient and economical procedures to secure such protection.
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1761. As used in this title:

(2) "Goods" means tangible chattels bought or leased for use primarily for personal,
family, or household purposes, including certificates or coupons exchangeable for these
goods, and including goods which, at the time of the sale or subsequently, are 'to be so
affixed to real property as to become a part of real property, whether or not severable
therefrom.

(b) "Services" means work, labor, and services for other than a commercial or business
use, including services furnished in connection with the sale or repair of goods.

(¢) "Person" means an individual, partnership, corporation, limited liability company,
association, or other group, however organized. '

(d) "Consumer" means an individual who seeks or acquires, by purchase or lease, any

* goods or services for personal, family, or household purposes.

(¢) "Transaction" means an agreement between a consumer and any other person, whether
or not the agreement is a contract enforceable by action, and includes the making of, and
the performance pursuant to, that agreement.

(f) "Senior citizen" means a person who is 65 years of age or oider.

(g) "Disabled person” means any person who has a physical or mental impairment which
substantially Hmits ene or mosre major life activities.

(1) As used in this subdivision, "physical or mental impairment” means any of the
following:

A. Any physiological disorder or condltxon, cosmetic dzsﬁgumment or anatomical loss
substantially affecting one or more of the following body systems: neurological;
muscoloskeletal; special sense organs; respiratory, including speech organs; cardiovascular;
reproductive; digestive; genitousinary; hemic and lymphatic; skin; or endocrine.

B. Any mental or -psychological disorder, such as mental retardation, organic brain
syndrome, emotional or mental illness, and specific learning disabilities. The term "physical
or mental impairment" includes, but is not limited to, such discases and conditions as
orthopedic, visual, speech and hearing impairment, cercbral palsy, epilepsy, muscular
dystrophy, multiple sclerosis, cancer, heart disease, diabetes, mental retardation, and
emotional iHlness. ' '

(2) "Major life activities” means functions such as caring for one' s self, performing
manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.

(h) "Home solicitation" means any transaction made at the consumer' s primary residence,
except those transactions inmitiated by the consumer. A consumer response to an
advertisement is not a home solicitation.

1770.

(a) The following unfair methods of competition and unfair or deceptwe acts or practlces
undertaken by any person in a transaction intended to result or which resnits in the sale or
lease of goods or services to any consumer are unlawful:

(1) Passing off goods or services as those of another.

(2) Misrepresenting the source, sponsorship, approval, or certification of goods or
services.

{3) Misrepresenting the affiliation, connection, or association with, or certification by,
another.

{(4) Using deceptive representations or designations of geographlc origin in connection
with goods or services.

(5) Representing that goods or services have sponsorship, approval, characteristics,
ingredients, uses, benefits, or quantities which they do not have or that a person has a




sponsorship, approval, status, affiliation, or connection which he or she does not-have.

{6) Representing that goods are original or new if they have deteriorated unreasonably or
are altered, reconditioned, reclaimed, used, or secondband.

{7) Representing that goods or services are of a particular standard, quality, or grade, or
that goods are of a particular style or model, if they are of another,

(8} Disparaging the goods, services, or business of another by false or misleading
representation of fact.

(9) Advertising goods or services with intent not fo sell them as advertised.

(10) Advertising goods or services with intent not to supply reasomably expectable
" demand, unless the advertisement discloses a limitation of quantity.

{11) Advestising furniture without clearly indicating that it is unassembied if that is the
case. -

(12) Advertising the price of unassembied fumniture without cleasly indicating the
assembled price of that furniture if the same furniture is available assembled from the
selier.

(13} Making false or misleading statements of fact conce}rmng 1£asons for, existence of,
or amounts of price reductions.

(14) Representing that z fransaction confers or involves rights, remedies, or obligations

which it does not have or involve, or which are prohibited by law.

(15) Representing that a part, replacement, or repair service is needed when it is not..

(16) Representing that the subject of a transaction has been supplied in accordance with a
~ previous representation when it has not.

{17) Representing that the consumer will receive a rebate, discount, or other economic
benefit, if the earning of the benefit is contingent on an event fo occur subsequent to the
consummation of the fransaction. :
 (18) Misrepresenting the authority of a salesperson, representatlve, or agent to negohate
the final ferms of a transaction with a consumer. : :

{19) Inserting an unconscionable provision in the contract.

(20) Advertising that a product Is being offered at a specific price plus a specific
percentage of that price unless (1) the total price is set forth in the advertisement, which
may inclade, but is not limited to, shelf tags, displays, and media advertising, in a size

larger than any other price in that advertisement, and (2) the specific price plus a specific

percentage of that price represents & markup from the seller’s costs or from the wholesale
price of the product. This subdivision shall not apply to in-store advertising by businesses
which are open only to members or cooperative organizations ergamized pursuant to
Division 3 (commencing with Section 12000) of Title 1 of the Corporations Code where
more than 50 percent of purchases are made at the specific price set forth in the
advertisement,

(21) Selling or leasing goods in violation of Chapter 4 (commencmg with Section
1797.8) of Title 1.7.

@2

(A) Disseminating an unsohclted pre}:ecorded message by telephone without an

unrecorded, natural voice first informing the person answering the telephone of the name of

the caller or the organization being represenied, and either the address or the telephone

number of the caller, and Wlthmzt obtaining the consent of that person to listen to the
prerecorded message. :
(B) This subdivision does not apply to a message disseminated to a business associate,
~ customer, or other person having an established relationship with the person or organization
making the call, to a call for the purpose of coliechng an existing obhgatzen or to any call
generated at the request of the recipient. :
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(23) The home solicitation, as defined in subdivision (h) of Section 1761, of a consumer
who is a senior citizen where a loan is made encumbering the primary residence of that
consumer for the purposes of paying for home improvements and where the trapsaction is
part of a paitern or practice in violation of either subsection (h) or (i) of Section 1639 of
Title 15 of the United States Code or subsection () of Section 226.32 of Title 12 of the
Code of Federal Regulations. '

A third party shall not be liable under this subdivision unless (1) there was an agency
relationship between the party who engaged in home solicitation and the third party or (2)
the third party had actual knowledge of, eor participated in, the unfair or deceptive
trapsaction. A third party who is a holder in due course under a home solicitation
transaction shall not be liable under this subdivision.

®

(1) 1t is an unfair or deceptive act or practice for a morigage broker or lender, directly or
indirectly, to use a home improvement confractor to negotiate the terms of any loan that is
secured, whether in whole or in part, by the residence of the borrower and which is used to
finance a home improvement contract or any portion thereof. For purposes of -this
subdivision, "mortgage broker or lender” includes a finance lender licensed pursuant to the
California Finance Lenders Law (Division 9 (commencing with Section 22000) of the
Financial Code), . a residential mortgége lender licensed pursuant to the Califomia
Residential Mortgage Lending Act (Division 20 (commencing with Section 50000} of the
Financial Code), or a real estate broker licensed under the Real Estate Law (Division 4
{commencing with Section 10000) of the Business and Professions Code).

(2) This section shall not be construed to ecither authorize or prohibit a home
improvement contractor from referring a consumer to a mortgage broker or lender by this
subdivision. However, a home improvement coniractor may refer a consumer to a mortgage
lender or broker if that referral does not violate Section 7157 of the Busimess and
Professions Code or any other provision of law. A mortgage lender or broker may purchase
an executed home improvement contract if that purchase does not violate Section 7157 of
the Business and Professions Code or any other provision of law. Nothing in this paragraph
shall have any effect on the application of Chapter 1 (commencing with Section 1801) of
Title 2 to a home improvement transaction or the financing thereof.

1780. :
(a) Any consumer who suffers any damage as a result of the use or employment by any
person of a method, act, or practice declared to be unlawful by Section 1770 may bring an
action against such person to recover or obtain any of the following: '

(1) Actual damages, but in no case shall the total award of damages in a class action be
Jess than one thousand dolars ($1,000).

{2} An order enjoining such methods, acts, or practices.

{3) Restitution of property.

(4) Punitive damages.

(5) Any other relief which the court deems proper.

(b) Any consumer who is a senior citizen or a disabled person, as defined in subdivigions
{(fy and (g) of Section 1761, as part of an action under subdivision (a), may seek and be
awarded, in addition to the remedies specified therein, up to five thousand dollars ($5,000)
where the frier of fact (1) finds that the consumer has suffered substantial physical,
emotional, or economic damage resulting from the defendant's conduct, (2) makes an
affirmative finding in regard to onme or more of the factors set forth in subdivision (b) of
Section 3345, and (3) finds that an additional award is appropriate. Judgment in a class
action by senior citizens or disabled persons under Section 1781 may award cach class




member such an additional award where the frier of fact has made the foregoing findings,

(¢) An action under subdivision (a) or (b) may be.commenced in the county in which the
peison against whom it is brought resides, has his or her principal place of business, or is
doing business, or in the county where the transaction or any substantial portion thereof
occurred.

If within any such county there is a municipal or justice court, having juﬁsdiction of the. .

subject mater, cstablished in the city and county or judicial district in which the person

against whom the action is brought resides, has his or her principal place of business, or is

doing business, or in which the {ransaction or any substantial portion thereof occurred, then

such court is the proper court for the trial of such action. Otherwise, any municipal or -

justice court in such county having ;[unsdlctmn of the subject matter is the proper court for
the trial thereof. ‘

In any action subject to the provisions of this section, concurrently with the filing of the
complaint, the plaintiff shall file an affidavit stating facts showing that the action has been
commenced in a county or judicial district described in this section as a proper piace for the

trial of the action. If a plaintiff fails to file the affidavit required by this section, the court -

shall, upon ifs own motion or upon motion of any party, dismiss any such action w1thout
prejudice,
(d) The court shall award coust costs and atiorney’s fees to a prevailing plaintiff in

litigation filed pursuant to this ssction. Reasonable attorney's fees may be awarded to a -

prevailing defendant upon a finding by the court that the plaintiff's prosecution of the action
was not in good faith.

1781.

(a) Any consumer entitled to bring an action under Section 1780 may, if the unlawful
method, ‘act, or practice has caused damage to other consumers similarly situated, bring an
action on behalf of himself and such other consumers to recover damages or obtain other
relief as provided for in Section 1780.

(b) The court shall permit the suit to be maintained on behalf of all members of the
represented class if all of the following conditions exist:

(1) 1t is impracticable to bring all members of the class before the court.

(2) The questions of law or fact common fo the class are substantlally similar and
predominate over the questions affecting the individual members.

(3) The claims or defenses of the representative plmntaffs are typical of the ciauns or
defenses of the class,

(4) The representative plaintiffs will fairly and adequately protect the interests of the
class.

(c) If notice of the time and place of the hearing is served upon the other pasties at least
10 days prior thereto, the court shail hold a hearing, upon motion of any party to the action
which is supported by affidavit of any person or persons having knowledge of the facts, to
determine if any of the following apply to the action:

(1) A class action pursuani to subdivision (b) is proper.

(2) Published notice pursuant to subdlwsmn (d) is necessary to adjudicate the claims of
the class.

(3) The action is without merit or there is no defense to the action.

A motion based upon Section 437¢ of the Code of Civil Procedure shall not be granted
in any action commenced as a class action pursuant to subdivision (a). '

(d) If the action is permitted as a class action, the court may direct either party to notify
each member of the class of the action.

The party required to serve notice may, with the comsent of the court, if personal
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notification is unreasonably expensive or it appears that all members of the class cannot be
notified personally, give notice as prescribed herein by publication in accordance with
Section 6064 of the Government Code in a newspaper of general circulation in the county
in which the transaction occuired.
(¢) The notice required by subdivision (d) shall include the following:
(1) The court will exclude the member notified from the class if he so requests by a
specified date.
(2) The Judgment whether favorable or not, will include all members who do not request
exclusion.
(3) Any member who does not request exclusion, may, if he desires, enter an appearanoe
through counsel.
(f) A class action shall not be dismissed, settled, or compromised without the approval of

" the court, and notice of the proposed dismissal, settlement, or compiomise shall be given in

such manner as the court directs to each member who was given notice pursuant to
subdivision (d) and did not request exclusion.

{g) The judgment in a class action shall describe those to whom the notice was directed
and who have not requested exclusion and those the court finds to be members of the class.
The best possible notice of the judgment shall be given in such manner as the court directs
to each member who was personally served with notice pursvant to subdivision {d} and did
not request exclusion.

1782.
{a} Thirty days or more prior to the commencement of an action for damages pursuant to
the provisions of this title, the consumer shall do the following:
(1) Notify the person alleged fo have employed or committed methods, acts or practices
declared unlawful by Section 1770 of the particular alleged violations of Section 1770.
(2) Demand that such person correct, repair, replace or otherwise rectify the goods or

~ services alleged to be in violation of Section 1770.

Such notice shall be in writing and shall be sent by certified or registered mail, retum
receipt requested, to the place where the transaction occurred, such person's principal place
of business within California, or, if neither will effect actual notice, the office of the
Secretary of State of California. :

(b) Except as provided in subdivision (c), no ‘action for damages may be maintained under
the provisions of Section 1780 if an appropriate correction, repair, replacement or other
remedy is given, or agreed to be given within a reasonable time, to the consumer within 30
days after receipt of such notice.

{c) No action for damages may be maintained under the provisions of Sectxon 1781 upon a
showing by a person alleged to have employed or committed methods, acts or practices
declared unlawful by Section 1770 that all of the following exist:

(1) All consumers similarly situated have been identified, or a reasomable effort to
identify such other consumers has been made.

(2) All consumers so identified have been notified that upon their request such person
shall make the appropnate correction, repair, replacement or other remedy of the goods and
services.

(3) The comection, repair, replacement or other remedy xequested by such consumers has
been, or, in a reasonable time, shall be, given.

(4) Such person has ceased from engaging, or if immediate cessation is impossible or.
unreasonably expensive under the circumstances, such person will, within a reasonable
time, cease to engage, in such methods, act, or practices. '

{d) An action for injunctive relief brought under the specific provisions of Section 1770




may be commenced without compliance with the provisions of subdivision (a). Not less
than 30 days after the commencement of an action for injunctive relief, and after
compliance with the provisions of sybdivision (a), the consumer may amend his complaint

without leave of court to include a request for damages. The appropriate provisions of

subdivision (b) or (c) shall be applicable if the complaint for injunctive relief is amended to
request damages. ' _
(¢) Attempts to comply with the provisions of this section by a person receiving a demand

shall be construed to be an offer to compromise and shall be inadmissible as evidence -

pursuant fo Section 1152 of the Evidence Code; furthermore, such attempts to comply with
a demand shall not be considered an admission of engaging in an act or practice declared
unlawful by Section 1770. Evidence of compliance or attempts to comply with the
provisions of this section may be introduced by a defendant for fhe purpose of establishing
good faith or to show compliance with the provisions of this section.

1783. Any action brought under the specific provisions of Section 1770 shall be
commenced not more than three years from the date of the commission of such method,
act, or practice. '

1784. No award of damages may be given in any action based on a method, act, or practice
declared to be unlawful by Section 1770 if the person alleged to have employed or
comnitted such method, act, or practice

(a) proves that such violation was not intentional and resulted from a bona fide error
notwithstanding the use of reasonable procedures adopted to avoid any such error and

(b) makes an appropriate correction, repair or replacement or other remedy of the goods
and services according to the provisions of subdivisions (b) and (¢) of Section 1782,
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GIRARD GIBBS 1Lp
‘ S . 601 California Street, 14th Floor 1 San Franciseo, CA 941082805

‘f::i?f\ttomeys at Law
- o - Tel: 415.981.4800 | Fax: 415.981.4846 [ wwaw.girardgibbs.corn

ATTORNEY REPRESENTATION AGREEMENT

. Ttishereby agreed that the law firm of Girard Gibbs, A Limited Liability Partnership -
(hereinafter “ATTORNEYS™), shall represent _ _ '

Jane Doe

(hereinafier "CLIENT"} with regard to CLIENT’S claims against COMPANY in connection
with CLAIM, ; o

ATTORNEYS agree to represent CLIENT 6_}1 the following terms and conditions:

L ATTORNEYS shall undertake and use their best efforts to obtain certification of a
class of similarly situated consumers in an action to be filed by ATTORNEYS on behalf of -
CLIENT, - . S . .

2. In the event that the action is certified as a class action, CLIENT will retain the right,
as 2 class member, under the rules applicable to class actions to approve, oppose, or comment
. upon any proposed settlement of all or part of the class action, and to approve, oppose or
- comment upon any application for reimbursement of costs and award of attorneys’ fees made
- therein by ATTORNEYS. If the action is certified as a class action, and if 2 monetary
recovery is obtained therein for the plaintiff class, either by settlement or judgment,
ATTORNEYS will apply to the court for reimbursement of their costs and payment of their
fees by defendants out of, or in addifion to, such recovery. o

'3, Inno event shall ATTORNEYS be entitled to reimbursement of costs or payment of |
attorneys’ fees by CLIENT if ATTORNEYS® efforts do not ultimately result in & monetary
recovery by CLIENT. o :

4, CLIENT has discussed with ATTORNEYS the duties of class tepresentatives.and
agrees fo serve as a Class Representative for the plaintiff class of which CLIENT is a member,
CLIENT acknowledges that ATTORNEYS have made no promises about the outcome of this
action and that any opinion offered by ATTORNEYS in the future will not constitutea

* guaranty about the outcome of this action.. : : :
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5. This Agreement contains the entire agreement of the parties.

statement, or promise made on or befote the effective date of this A
on the parties.

= j L
TR

No other agreément,
greement will be binding

DATED: . ' By: '
‘ : Daniel C. Girargi :
GIRARD GIBBS LLP
DATED: By: .
. . S : .Iane Doe
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|| IPOD CASES

| COMPUTER, INC.
STEVE YAMIN, efc. v. APPLE

Eric H, Gibbs (State Bar No. 178658)

Karen L. Hindin (State Bar No, 172226).
Rosemary M, Rivas (State Bar No, 209147)
GIRARD GIBBS & De BARTOLOMEO LLP
601 California Street, Suite 1400

San Francisco, California 94108

Telephone: (415) 981-4800

Facsimile: (415) 981-4846

Steven N, Williams (State Bar No, 175489)
Elizabeth C. Pritzker (State Bar No, 146267)
Niki B. Okeu (State Bar No. 220345)

COTCHETT, PITRE, SIMON & McCARTHY

San Francisco Airport Office Center,
8§40 Malcolm Road, Suite 200
Burlingame, Cahfom:a 94010

Telephone: (650) 697-6000

Counsel for Plaintiffs

[Additicnal Counsel Listing On Signature Page] -

SUPERIOR COURT OF THE STATE OF CALIFORNIA .
COUNTY OF SAN MA.TEO

Coordmanon Ptaceedmg Special Title _ :

Included Acﬁons' '

i.é%& CHIN, efc. v, APPLE COMPUTER,

ANDREWE WES'ILEY ete. v. APPLE
COMPUTER, INC.

CASEY HUGHES, etc. v. APPLE -
COMPUTER, INC. -

BRENDA KEEGAN, etc. v. APPLE
COMPUTER, INC.

COURTNEY CRAFT, étc. v. APPLE

1.

COMPUTER, INC.

SAM WAGYA, eto. v, APPLE
COMPUTER, NC.

Judlclal Council Cocrdination Proceedmg No. 4335
CLASS ACT}ZON ) _
FIRST AMENDED CONSOLIDATED

COMPLAINT FOR DAMAGES AND
- EQUITABLE RELIEF BASED ON:

VIOLATION OF THE CONSUMERS -
LEGAL REMEDIES ACT, CIVIL CODE

. §§1750 ET SEQ.;

UNLAWFUL, UNFAIR AND DECEPTIVE _
BUSINESS PRACTICES IN VIOLATION ~
OF BUSINESS & PROFESSIONS CODE
§§ 17200, ET SEQ.; AND

FALSE ADVERTISING IN VIOLATION |
'OF BUSINESS AND PROFESSIONS

CODE §§ 17500 ET SEQ.

FIRST AMENDED CONSOLIDATED COMPLAINT.
Judicial Council Coordination Proceeding No. 4355
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Plaintiffs Lisa Chin, Couxtney Craft, Casey Hughes, Brenda Keegan, Sam Wagya, Andrew
Westley, and Steve Yamin , by and through their attomeys based on their individual experience and the
investigation of counsel, and on mfpnna,tion and belief, allege on behalf of themselves, on behalf of all
others similarly sifuatéd, and on behalfof ;che General Publlc of the United States as follows:

V L ‘ '
 INTRODUCTION

1. Apple Computer, Inc. (“Defendant" or "Apple") manufactures, markcts, chs‘mbutes and
sells the iPod, a portable digital musm player, kniown as an "MP3 player" which uﬁlzzes an mtemal hard
drive to allow users to download, s‘core and play music, Custamers pay 3299 to $499 for the iPod,
dependmg on the model. The 1Pod is the most popular and best-selHng MP3 pIayer on the market today,
beating out other rivals from manufactures such as Dell and Panasonic.

2, Inits marketmg and promotmnal materials, Apple represents that the iPod is a

technoioglcaliy advanced and sophisticated MP3 player that will allow consumers to store and listen to

I their entzre music collection for séveral years. .

3. The iPod is advertised as contammg a “rechargeable" hthmm-mn battery that prewdes up
to ten hours of continnous music pl_ayback, depend_mg on the model. Apple represents that the iPod's
rechargeable battery is desigm;d to last for the life of the product. Appl;-a also represents that the iPod
can be‘eicpected t0 last at least 27 years, -

4, Apple further advertises that the LPod is deszgned for daﬂy use, anywilere and anytime,

For mstance Apple advertlses that the iPod is the first MP3 player to'hold 2,000 songs, allowing users to 1

take the1r entire mugic collection with them, wherever they go. Adémonally, Apple advertises that the
iPod fits easily into a clothes pocket, aﬁowlng users to travel with tlzeir music, whether hiking, ‘rﬁnning
or. mountam biking. Apple's advertisements state that the zPod is "all about freedom. The freedom to
enjoy your entire musm collection, anyume, anywhere "

5. Contrary to Apples representations, the iPod only ;lrovides gbout half of the promised ten

hours of continuous music playback. Furthermore, iPod owners experience a substantial decrease in

battery performance or compiete battery loss within as lzttle as one year,

"6, When customers complained to Apple about the Ipod’s battery decrease or loss, Apple

-2
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iritially told that they must retum the iPod and pay a fee of up to $200 to repléce ;che batiery, or told
them to buy an entﬁely new unit. Nowhere in any of its promotionsl materials or owner's mannals did
Apple disclose that the iPod battery is of Limited use, or that the purchaser must incur significant future
costs to maintain the utility of, or to use, the iPod i‘or any reasongble penod of time.

7 Apple Vwe-Premdent of Woridwxle Producing Marketing, Phillip Schiller, explamed the
corporate attitude that led fo App}c 5 faﬁnre to dzsclose the material atiribute about the Ipod's battery by
telling The New York szes "[c}onsumers {1 don t care abcut tachnical spees; they caré about how many
songs it holds how qmckly they can transfer them, how good the sound quahty is."

8. ~ Plaintiffs allege, on behalf of themselves, on behalf of all others similarly situated, and
on behalf of the general public of the Umted States, that Defendant‘s actxons and omissions m
connection with the marketmg and saie of the iPod violate the Consumers Legal Remedies Act, §§ 1750

£t seq., the Unfair Competition Law, Bus. & Prof. Code_ §§ 17200 gt seq. and the False Advertising Act,

Bus. & Prof. Code §§ 17500 et seq. Accordingly, on behalf of themselves and on behalf of the general

public of the Umtad States, Plaintiffs seek damages, declaratory and equztabie relief, including
resclssmn, restitution, and d1sgorgement
.
JURISDICTION AND VENUE

9. Thls action asserts cia:ms under the Consumers Legal Remedaes Act §§ 1750 et
seq., the Unfair Competition. Law, Busmess and Professsons Code §§ 17200 et seq., and the False .
Advemsmg Law, Business and Prefessmns Code §§ 17500 gt se 8eg. This Court has Junsdxctmn over this

action under Article 6, sectmz; 1{) of the Cahforma Constitution and Code of CmI Pracedure § 410.10.

10.  This Court has 3unsdzctmn over Apple, as Appleis 4 California corporation, maintains its

headquarters in Cahforma, is registered to conduct business w1thm Cahfomza, conducts substantial

business within Cahfonua and the conduct alleged in herein occurred i in and/or emanated ﬁ-om
California, ' _
11. Venue i is proper in this Court under Code of Civil Procedure section 395, beeauss, .

among other things, Apple maintains its headquarters in Santa Clara County, California, most if not all

of the .ev:ants complained of herein occuzred in or emanated from Santa Clara Caunty, California, and ‘

3
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Defendant conducts substantiai business within Santa Clara County, California.
' e
PARTIES

12.- Pla:ntsz Lisa Chinis a reszdent of San Mateo, Cahforma Lis Chin purchased and/or

owns an Apple iPod, o
 13.  Plaintiff Courtney Craft is a residént of Melrose, Massachusetts. Courtney Craft

purchased and/or owns an Apple iPod. - ' | |

14, Plaintiff Casey Hughes is a resident gf Los Angeles, California. .Casey Hughes purchase
and/or owns an Apple iPod, _ ' .

15. ' Plaintiff Brenda Keegan is'a resident of Oakland, Cahfomza Brenda I{eegan purchased’
andfor oWns an Apple iPod. )

16, Plainti{f Sam Wagya is a resident of I;os Angeies, California. Sam Wétgya buzchésed
and/or owns an Apple iPod. - - '

17.  Plaintiff Andrew Wes’dey isa res1dent of San Franc1sco Cahforma Andrew Westley

purchased and/'or owns an Apple 1P0d

- 18. Piam’cxff Steve Yamin is a resident of ‘ ' .. Steve Yamin purchased
and/or owns an Apple iPod. ' .
19.  Defendant Apple Comwter, Inc.isa Cahfonna corporation with its headquarters located
at 1 Infinite Loop, Cupertinoe, Califomia 95014,

'20.  Plaintiffs are ignorant of the true names and capacities of Defendants sued herem as

Does 1-100, inclusive, and therefore sues these Defendants by such fictitious names. Plamhffs will

amend this complaint to allege then' true names and capacmes when ascertamed P!amnffs are informed
and beheve and thereon allege that each of the ﬁctztwusiy-named Defendants is an agent, co-actor,
employee, or affiliate of Apple, responszble in some manner for the unlawful conduct herem alieged, and
may be served with process within the state of Cahfom:a

21, Unless otherwise stated, Apple and Does 1-100 are referred to collectively herein as

*Defendant.”
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Iv. .
SUBSTANTIVE ALLEGATIONS

The iPod Is The Number One Selling MP3 Plaver- _
- 220 Apples zPod is the Number One selling MP3 player on the market today, beatmg out

other manufacturers such ag Dell and Panasomc

23." The first generation of iPods, effenng a5GB hard dnve retailed at $399, Apple ]
second generation models retailed at $399 rfor a 5GB hard drive or $499 for a 10GB hard drive. The -
cufrent generation of iPods retail at $299 for 5GB, 3399 for 10GB, and $499 for 20GB.

24.  Apple announced at its 2003 Fourth Qua.r’ser éonferance that it shipped 336 000' iPods for
$121 million i m revenue, settmg e quarteriy record. Smce mtroducmg the 1Pod in October 2001, Appie
has sold more than 1.4 million units worldwide,

 Apple Misrepresents That The iPod Offers 8-10 Hours Of Coninuous Play..

25, Inits marketing.and édvertising' materials, Apple advertises that the iPod provides

numerais hours of contmuo‘as play, depending on the model.

' 26.  For instance, upon infroduding the first generatlon zPeds in October 2001, Apple
advertised the iPod as providing ten hours of coeniinuous music pIayb_aek, powered by its rechargeable -
lithinm fon battery, Similarly, Apple advertised the second generation iPod's rechargeable lithium ion
battery as providing fen hours of continuous music playback ‘With the third generation iPod, Apple -
advertised that the iPod's rechargeable lithium ion battery provades more than eight hours of continuous
music olayback,

27, On Apple's website, AppIe posted the following mfonnauon in the Frequenily Asked
Questions (FAQ) section:
Question: ~ How long does the battery le;st? . _ o

~ Answer: The built-in rechérgeable battery provides up fo ten haurs (dcpénding on model)

of conﬁnuous musw playnme on three hours of charge

28. Apple s Chief Executwe Ofﬁcer Steve Jobs, confirmed ’chese representatwns For

'mstance, with the second generatxon of 1Pods Steve Jebs stated, "{Pod Iets you easily put your ent:.re

music colléction in your pocket and Izsten 1o it anywhers. With the new IOGB 1Pod, you ¢an listen to
5 .
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your music continuously on six roundltri_p' flights betiveen San Francisco and Tokyo and never hear thel -
_Same song twice." | - | '

29. Whatever the modél; Apple’s iPod's rechargeable lithivm fon battery does not
provide the advertised number of continuéus music playback hours. For instance, according to ZDNet,
the thir& generation iPod only provides eight hours of continuous play with the button backlighting and
Equaiizér turned off,-and the volume limited to fifty percent. Otherwise, according to ZDNet, the iPAod

only provides about six hours of _contihuous play, or between 25% to 40% less than that advertised by

| Apple.

30, Indeed, iPod owners complain that the iPod does nof provide the hours of music playback
advertised by Apple,-before deplet_ing the battery. For instance, consumers have complained that the
il-“"od proﬁdes only half the advertised ¢ight or ten hours of continuous music playback advertised by
Apple. Other iPod owners complain that the iPdd only pro_ﬁdes about thx;eé to. four houz;s of _continuo‘us'

music playback,

31.  Even Apple's own internal discussion boards {http://discussions.info apple/com) Are
replete with references to ﬂiis‘battefy problem: B '

T've boen a big fan of the iPod for a fow years now - starting w/a G1 10GB, nﬁoving up to
a 0 a G2 20GB, and presently the 3G 40GB. Ilove being able to take all of my music
with me everywhere, However, recenily my love for my iPod has been fading like its 3G

battery. What's the point of having hours and hours of music @ your disposal if you can
only listen to 4-6 hours worth (and in some cases no more than 2.5)7

ok

I am an owner of an iPod among other players....... if it was up to me i would get the rio
karma right now sorry.appls ... invent a better battery.....$500 dollar device that dies
under six hours is pathetic and unacceptable you can flame me all you want....j owna
15GB 3" gen ipod..... and I'm getting ready to sell it . why have 40gigs of mp3s when
they'll day before u can listen to 1/4 of that, T

kR
I have a 15t Gen iPod, and it has not been holding a é_harge. It shuts down between uses,
but 1 only get.about 3 hours total play out of it before it needs to. be recharged.
*k %,
I noticed that my battery is only good for about 4 hours. Is this normal? It is known to

last for a good eight hours, My ipod is only 2 months old too!! Please give me advice on
what I should-do to resolve this.

. . 6
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I have the 40 gig ipod and not only does the battery only last for around 4-5 hours, it
discharges when it's not in use. If I leave offits docking cradle for more than 20 hours
the battery will be completely dead. The hold switch is always on and its in its case. This
renders the ipod useless for traveling because it's always dead whether T've been using it
or not. . .

L]

I too have the same problem. My iPod has never lasted more than three hours. Ieven
converted all the songs to mp3 to aac as apple says the aac format is smaller in size and
increases battery life. That did not work either. ' :

Fkk

I get approximately 4 hours maximum playing time. Ihave the ex{cended.AﬁpIe Care (18
months left, so I'm not worried) and I'm sure the battety will be close to 0 well before the
end of Apple Care. Battery lasting the lifs of the Pod?1?! -

L 2]

L have sent my iPod (20GB Dock Connector) in for battery repaird and have received if.
earlier this week. Now, my iPod battery lasts only 3 hours, I more than it did before I
sent it in, : : : -

: owER
I never expected to have the battery last a full 8 hours, but he most Pve ever gotten out of
itig 1 % hours. : ' ) :

ek

I just recently bought a 20gb iPod and the most time [ geton a charge'is about 4 hours. I

don't use the backlight or equalizer but this doesn't seem to help,

Fkk

I just bought a 15gb ipod less than 30-days ago and do NOT gét more than 3-4 hrsona
charge as well! I do NOT use the equalizer, barely the backlight, and T ALWAYS puton
hold whén NOT using the iped.” Ido use one playlist, but I don't see how using a playlist
will ran the battery down faster. ‘This is very disappointing and I think I will take it back
to the store where I purchased the product to determine what needs to be next.,

Apple Misrepresents That The iPod And Its Bétterv Will Opgrate For Several Years.

32.  Inits advertising and markefing materials, Apple represented that thie iPod isa

technologically advanced and sophisticated MP3 player ﬂiat will last for many years and can be used by

consumers as a permanent storage and listening device for their entire music collections.

33.  For instance, in the iPcifi User Guide Apple states with respect to the battery: "iPod's non-

7
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removable battery was designed to last for the lifs of the product.” -
34, Adéitionaﬂy, Apple advertised on jts website:
New 20GB and 40GB models

Smaller than ever (just 0.62 inches thick), the iPod fits comfortably in the palm of your
hand and slips easily into your pocket — and your life. At 5.6 ounces, it weighs less than 2
Compact Discs, and even many cell phones.  And yet the iPod gives you a huge 10GB,
20GB, or 40 GB hard drive - big enough to hold 10,000 songs. Do the math: that's four
weeks of music - played continuously, 24/7 — or one new song a day for the next 27
years. (Emphasis added). o ’ :

35. - Contrary to Apple's rep}esentatiohs, the iPod's battery'&oes not last as long as Apple”
claims, -Aﬁprogimately after one yéar to Ié montl';s, or less, iPod owners experience s substantial
decrease in batfery function agd/or complete battery loss. v _ .

36,  iPod owners complain that aﬁér a year, the iPod battéry only holds a charge for less than
half of the ten hours of continuous play promised by Appie. :O'thets complain that after a year, their iPod
battery will not hold a charge for more than one i:our. Still others report that after a year, their iPod
battery will not hold a charge at all. Overall, coﬁsumers .complain th:}f given the cost of the iPdd and
Appie‘s representations, they egcpected lenger ba%tery,functieﬁality. |

37, Consumers have made the fqlﬁowing cmripléints on Internet Webéites and
even on Apple's own discussion board: ’. ' |

Ibought a 10GB iPod 18 months ago. I never got the advertised battery charge.
Now 1 only get 45 minutes, Tech support states the battery is only good for 500 charges.
$100 to replace the battery. In my mind that is definitely not product support. That is
trying o bleed the consumer dry. I expected better from Apple, .

. kEk

-~ My warranty has expired and my battery has died! 1 purchased an original iPod
(5Q) during Christmas of 2601 with great expectations. The iPod is great, but the new
battery technology comes with'some risk. Apple has neglected its obligation to educate us
about the new Lithium-lon Polymer battery that is in the iPod.

Hokk

In September of 2003 the battery in my first generation ipod would hold a charge for no
longer than one bour, Ibrought the iPod into the Apple store in Manhattan for repair and

- was told they do not currently offer a battery replacement prograt and my best option
was to buy a new ipod, I then called the Apple Care 800 number regarding this issue and -
was told the same. I then sent my ipod to the Apple Bxecutive office addressed to Steve
Jobs with a note explaining my sifuation and requesting a replacement battery, The
Apple Executive office contacted me via telephone to explain that Apple does not repair
-or replace dead ipod batteries and that it was policy of the company to recommend {0 the

. . 8.
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customer o purchase a new ipod when the battery fails, I then looked into and purchased

a third party replacement battéry, this battery was not endorsed by Apple. Afier the

comgiicated installation my ipod did not work at a}l, even when it was plugged in. Ithen
. purchased a new ipod for $400.00. ' - . _

Cowmk

My battery is dead after 12 mionths . . . F'm going to bite the bullet and send my iPod in

- for battery replacement. So yesterday I follaw the instructions carefully filling out
whatever forms I need to, Under service request selection is a selectjon for battery
change. I'continue to fill out forms, questionnaires, ete, Finally I get an error page and
can go no further, Ido this several times, even closing my browser, again following all
their rules. Nothing works. T -

Apple Failed To Disclose That Customers Will Incar Significant
Costs To Continue Qperating The {Pod After One Year,

38.  Whin customer$ called Apple to complain about their iPod's decreased batter-y fimetion

or complete battery ldss, Apple initially informed these customers that they would need to either pay
$200 or more fo repair the iPod or 's;imply buy a new unit. _ : '

39. Me_;:_:w_hile, Apple's marke;ting materials warned customers not to attempt to replace the
battéry themselves. For instance, the ﬁ’bd’ user guide -stgteé, "Do not attempt to remove iPod's‘baﬁery;"
The User Guide aiso warned iPod owners: '

Do not- make repairs yourself,

Waming De not attempt to epen your iPod Or power a&éptex:, disassemble it, or rémove the
battery, You run the risk of electric shock and voiding the limited warranty. No user-servicable
parts are inside. . o S o _

40, | Novembér 20{)?;, Apple finally publicly reco gnized the "battery" problem and
implemented an Official iPod Battery Replacemen_t Program. Prior to its official battery program, the
iPod carried a 90-day limited warranty. Apple then extended the warmanty to one-year before ultimately
implementing the replacement battery program, -

41,  The iPod battery replacenient program provides, "If your ilPod fails to hold a charge 'and
it's more than a year 616, you mayneed a new battery. Click Continue to order {Pod battery servics for
$99USD. This program is not availeble in Euz.fOpe at this time':."_ Apple also charges $6.95 for'shipping,

placing the total replacement cost of the battery at $105.93. Apple then guarantees the materials and

‘workmanship for only ninety déys,‘so that if, after nineéty days, customers experience a substantial loss in

battery performence, they Have to pay $105.95 again. Apple alsd wams cusiomers whio seek to replace

9
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- their iPod's battery through Apple: "iPod equipment that is sent in for battery service or service requiring

other repairs will be replaced with fonctionally equivalent new, {zsed, or refurbished iPod equipment.
You will not receive the same iPod that was sent in for service," |

42, Inits advertising and maxkeiin g materials, Apple failed to disclose to consumers that they
would incur szgmﬁcant costs to contmue usmg the {Pod for more than one year, or that they would have

ta buy a new unit, which range between $299 and $499. Rather, -Apple reprasenied to the public thatthe |

iPod was a technologically advanced MP3 player, with the abihty to store and listen to thousands of

songs for several years. It was not until after Plaintiffs filed their lawsuits that Apple began dlsclosmg
inits advemsemems and marketing materials that the iPod's rechargeable batteries have a inmted
number of charge cycles and will eventualiy need to be replaced.

Applé Profits From The ;Pod's Battery Fallure.

43, Appie profits from the problems expenenced by customers whose 1P0ds lose a substantial
reduction or complete loss of battery performance, ‘

44.  As discussed above, Apple initially told custémers who complained thz.;t their only
recourse was to either spend $200 or more to repair the 1Pod or, s;mply to buy-a new unit, Thus, many
customers bought 2 new unit, thereby mcreasmg Apple's sales and market share in the MP3 market.

45.  Apple also profits by selling the AppleCare Pro’sectwn Plan (the "Plan"}, which cests
$59.00. The Plan extends the oneyear warranty fo two years ‘Thé Plan is touted as providing "?eace of
mind at horne or on the road." . The Plan i is “available for all iPod models within their one-year limited
warranty that connect to either Macintosh computers or Windows PCs." Thus? customers who complain
about the iPod's battery performance are advised to buy‘the ?ian which generates additional revenue for
Apple. The Plan, however, only affers repazr or replacernent services for battery depletion of 50 percent

or more from ongmal spemﬁcation

v"
CLASS ACTION ALLEGATIONS _

46.  Plaintiffs bring this action on behalf of themselves, on bghaif of all others similarly

10
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situated, and on behalf of the General Public of the United States (the "Class"), initially déﬁned as; All

| ' persens who own an Apple iPod, Ex'cluded from the Class is"Apple, any entity in which Apple has

a controlhng mterest any afﬁcers or directors of Appie, the legal representatives, heirs,
Successors, and ass:gns of Apple, and any Judge asszgned to this action, and his or her family.
47.- This action has been brought and may be properly mamtamed puzsuant to the

prowsmns of the California Code of Civil Procedure sectmn 382, California Civil Code section 1781,

- and Rule 23 of the Federal Rules of Civil Procedure ané case }aw thereunder to wh;ch the Ca.hforma .

trial courts havé been dlrected by the California Supreme Court to look for guidance.

48, Numeroszttof the Class -- Code Civ, Proc, § 382' Civ, Code § 1781{ b)(1); Fed. R,
Civ, P. 23(2)(1): Members of the Class are so numerous that their individual joinder herem is

impracticable. Defendant is the Number One manufacturer and seiler of MP3 players, having 8,000
retail points of distribution worldwide. Since introducing the iPod i in October 2001, Apple has sold 14

mxlimn 1Pods The precise number of Class members and the:r addresses are unknown to Plamtlff but

_can bé obtained from the Defendant’s records. Class members may be notlﬁed of the pendency of thxs

action by first-class or electromc mail, supplemented (if deemed necessa:y or appropnate by the Court)

by published notzce

49, Existence and gredommame of Cemmon gguestmns of Fact and Law -- Code Civ.

Prcc §382 Civ. Cods § 1781(!3}(2), Fed. R. Civ, P 23(a)(2), 23(b)(3) Common questions of law and

fact extst as to all members of the Class. These quesﬁons predommate over the questions affecting oniy

individual Class members These common legal and factual questxons lnclude

a - Whether Apple faiseiy advertised that the Pod's non-repiaceable rechargeable
lithiurn ion batiery would provide elght fo ten houss of continuous play in normal use;

b. Whether Apple falsely advertised that the iPod was designed for daily use,
anywhere, a:tytime';' . | . | _
| c. Whether Apple falsely advertised the ;_;er't‘omanée of the iPod, namely, that the
iPod's non-replaceable, rechargeable lithium ion ltattery'is desigaéti to last for the !ifé of the iPod; '

| d. Whether Appie t‘alsely advemsed the pefrfonnance of the iPod; namely, that it |
would operate for at least 27 years;

11
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. e Whethar Applé falsely told customers whose iPod's lithiumi-fon battery

substantxaliy or comp}etely ceased performing after one year that the appropriate remedy was to’ purchase

| a new 1Pod

. Whether Apple failed to disclose 'inadecjuataly disclosed, or concealed that the

: iPod's non-replaceable, rechargeabie lithiim ion battery would provide ezght io ten hours of continuous

music piayback only when used under certam cond1tmns Le., at fifty percent of the maximum volune;

2. Whether Apple fazied to disclose, madequately d1sclcsed or concealed that after
one—year, the lPod‘s non—repiacea’aie, rechargeable lithium battery would substantially or completely lose
its functwnahty, : .

h. lWhether Apple failed to disclose, inadecjuately disclosed, or concealed that after
one-year ‘customers would incur s1gmﬁcant costs to maintain the iPod's operation;

' i - Whether Apple had knowledge or should have known that the iPod’s nox-
replaceable rechargeabée tithivm ion battery would substantlaliy or.completely lose its functionality after
only one year of use;

e Whether Apple's advertzsements concemmg the iPod's ncn»repiaceable

rechargeable, hﬂnum ion battery have the capacity or tendeney to deceive or mislead the public;

k. Whether Apples misconduct alleged herem vwla‘ced the Consumers Legal |
Remedzes Act, Civil Code §§ 1750 gt se seq., the Unfau Competmon I@W, Business And Piofessions Code
§§ 17200 et seq., and the False Advemsmg Act, Business And Professmns Code §§ 17500 et seq.;

Lo Whetber P}amtszs and class members are ent:tled to injunctive relief) and
. m, Whether Plamtlffs and class members are entltled to resnmﬁon and/or
dxsgorgement '
50. ygmahgl - Civ. Code § 1781(b)(3); Fed. R. Civ, P. 23(a)(3): Plaintiffs' clainis are.

typical of the claims of the members of the Class becduse Piaintiffs each purchased and/or own an Apple

-} iPod.

51, Adeguacx ~Civ, Code § 178 1{b)(4) Fed. R. Civ. P. 23(3.){4) lentiffs are adequate '
representatives of the Ciass because their interests do not conflict with the interest of the miembers of the

Class Plaintiffs seek to represent, Pimnt;ffs have retained counsel competent and experienced in

12 :
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' complex class action 11t1gat1on and Plaintiffs intend to prosecute this action v1gorously The interests of

il members of the Class will be fairly : and adequateiy protected by Plaintiffs and their counsel,

52, Superiority -- Code Civ. Proc § 382; Fea. R. Civ. P, 23(b)(3} The class action is

' superior to other available means for the fair and eﬁ'icwnt adjudmanon of Piamuffs and class members'

claims, The damages suffefed by each mdmdual Class member may be hzmted. Damages of such

magnitude are stnall gwen the birden and expense, of individual prosecution of the complex and

= extensive htzga‘ﬂon necessitated by Defendant's conduct, Further, it would be vxrtualiy impossible for

i || the members of the Class individually to redress effectively the wroags done to them. Even if the

members of the Class themselves could afford such individual litigation, the court system: could not.
_Indlv;duahzed litigation presents a poténtial for inconsistent or contradictory judgments. Individualized
litigation increases the delay and expense to all parties and the court system presented by the complex
legal and factual issues of the dase. By contrast, the class acﬂon device presents far fewer management
zﬁfﬁcuities and provides the benefits of smvle ad}udmahon, e_cqnbmy of scale, and coimprehensive
supervision by a single court. _ | -
33, Inthe aItemaﬁve th{;, Ciass may be certified because"
a. the prosecuiion of separate’ actions by the individual members of the Class would

create a risk ofi mconmstenz of varying ad_}udzcatlon with respect to mdwzdual Class members which

would establish incompatible standards of conduct for Defendant

b. the prosecutlon of sepa:ate actmns by mdmdual Class members weuld create &
risk of adjudications with respect to them which would, as a practzcal matter, be dispositive.of the

interests of other Class members not partzes to the adjudlcatmns or substanna}ly mpau' or impede their

ability to pmtect thelr mterests and

thereby making appropriate final and i m;unchve relief with respect 1o the members of the CIass asa

whale

13
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| CLAIMS
FIRST CAUSE OF ACTION
{Violation of the Consumerh Legal Remedies Act)

54, Plaintiffs, on behalf of themselves and all others szmllariy situated, reallege as if fully set
faﬁh each and every allegatmn set forth herein.

55.  Defendant is a "person” within the meaning t_)f Civil Code sections 176?(0) and
1770, and provides "goods” within the meaning of Caiifomia Civill Code secﬁons 1761¢b) and 1770.

56. Plamtszs and members of the class are “consumers" wzthm the meamng of Civil Code

sections 1761(d) and 1770 and have engaged ina "transacuon" thhm the meaning of Civil Code

'sectzons 1761{e) and 1770

57.  Assetforth herem, Defendant‘s acts, pracnces representanons om1ss1ons and courses of
conduct W1th respect to promotion, marketing, and sales of its 1Pod product. vxoiates section 1770 of the
Consumers Legal Remedies Act in that: (2) Defendant represents that its goods have sponsorship,

approval, characteristics, uses of benefits which they do not have; (b) Defendént advertises its goods

with intent not to sell them as advertised; (¢} Defendant represents thata tfansaction confers of involves’

rights, remedies, or obligations which it does not have or mvolve and ()] Defendant represents that its
goods have been supplied in accordance with a previous repvesen’:atlon when it has not.
. 58. The busmess pracuces engageci in by Defendant that violates the Consumers Lega!

Remedies Act include, but are not hm;te_d to, the following; 7

a. Advertising or otherwise representing that the iPod provides between eight and -
ten. hours of conmmous play, when it dogs not; ‘ .

b. : Advertxsmg or otherwise representmg that the iPod is designed and intehded for
daily use, anywhere and anynme., when it is'not;

c. Advemsm g or otherwxse represennng that the iPod's non-repiaceabie,

rechargeabie lithium ion- battery is designed to last the life of the iPod, when it is not;

- d. Advertising or ofharwise representing that the iPod and will operate for at least 27
years, when it does not; _ ’ o
e, Advertising or otherwise representing that the iPod’s rechargeable lithivm ion

14
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battery will provide eight to ten hours of continuous music playback without disclosing, inadequately
disclosing, or concealing the conditions-necessary to meet the eight to ten hour standard;
1 Failing 10 disclose, inadequately dmolosmg, or concealing that after

one year, the iPod's non—replaoeable, rechargeable Ilthmm battery will substantially or completelyiose its

-functionahty, and

g. Adwsmg customers whose iPods have Iost substaritial or complete battery charge
that their remedy is to purchase a new 1Pod
59. - On January 13 2004 Plaintiffs served Defendant with the nonce prescnbed by
Cahforma Civil Code section 1782(3) True and corrsct copies of the notice served by Piamtszs are
attached to this complaint together as Exlnblt Al
7 ) 60. Pursuant {o the provisions of California le Code § 1780 Piamtxffs seek reliefin

the form of actual and pumtwe damages plus interest thereon an order enjoining Defendant from the
unlawful practices described herein, a5 well as recovery of attorneys fees and costs of litigation.

SECOND CAUSE OF ACTION

(Unlawful, Unfair and Fraudelent Business Practices In onlatmn Of Bus. & Pref Code §§ 17200
 etseq) ' )
61.  Phintiffs, on ‘behalf of themselves and all others sir;;ilariy simatei reallege as if fully.set
forth, each and every allégation set -forth herein.
- 62, The acts and practices engaged in by Defendant, and descnbed herein, constitute
unlawﬁll unfair and/or fraudulent business practices in that (1) Defendant's practices, as described
herein, violate the statutes set forth herem, and/or (2) the justiﬁcation for Défendant's conduct is

outweighed by the gravity of the consequences 10 ?1amt1ffs Class members, and the General Public,

and/or (3) Defendant's conduct is- zmmora! unethtcal oppressws unscrupulous or substantiaiiy injurious

to Plamt;ffs, Class members, and the General Public, and/or (4) the conduct of Defendant, as well as 1ts
advemsmg and written and oral premouonai materials and all other written and orai promotidhal
statements advertising materials, and efforts undertaken and disseminated by Defendant consntutes _
fraudulent, untrue or nusleadmg advertzsmg in that such conduct or advertising has a ‘téndency to decezve
Plamnffs Class members, and the General Publie. Such conduct violates Busmess and Professions

15
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Code §§ 17200 et seq..
63.  Defendant's uniawful unfair, fmudulent and deceptive business acts and practices are-

described herein and include, but are not limited to, the fellow:ng

a. Vlolatmg the Consumers Legal Remedies Act Civil Code sections 1750 et seq.,
as alleged herein; |

_ b. ' Violatmg the False Advertlsmg Act, Buszness And Professions Code §§ 17500 et

geq., as alleged herem .

c. Advertismg or otherwme representing that the {Pod provzdes between eight and
ten hours of continuous pIay, when it does not; ' ‘

' d. Advartzsmg or otherw;se represen’smg that the iPod is designed and intended for
daﬂy use, anywhere and anytime, when it is not; '

‘ e Adverhsmg or otherwise representmg that the zPod‘s non«repiaceable

' rechargeable lithium ion battery-zs deszgned to last the life of the 1Pod, when it is not;

£ Advemsmg or othenmse representing that the iPod and its battery wﬂi operate for
at least 27 years, when it does not;

g Advertising or otherwise rc:prcsenhng that the 1Pod 8 rechargcable lithium jon -
battery wﬁi provuie eight to ten hours of contmuous music playbdck wzthout dxsciosmg, madequately
dasclosmg,.o;- concealing the c_ondmons necessary to meetthe eight to ’gen hour standazd;

‘h. Faﬂing' to disélosé,‘ inadequately disclosing, or concealing that after

one-year, the iPod's nen-replaceable, rechargeable lithium bastery will substantially or completely lose

its functionality; and

: Failing to disclose, iﬁadeéuately disclosing, or concealing that after
one-year, customers will incur significant costs to ;:ontimxe operating and using the iP_bd; and -
. i Advising castomers wh'osé.i?ods have lost substantial or complete battery charge
that their remedy is to purchase a new 1Pod L | .

64._ Plaintiffs and class members arg ﬂnerefere entitled to equitable relief, mcludmc
restitution of all fees, dlsgorgement of all profits accrumg t6 Defendant because of its unlawful, unfair
and fraudulent, and deceéptive’ practzces, attorneys fees and costs, declaratory relief, and a permanent

16
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injunction enjoining Defendant from its unlawful, unfair, frandulent ax’xﬁ_ deceitful activity.

THIRD CAUSE OF ACTION

(For False Advertlsmg In Violation of Cal. Bus. & Prof Ccde § 17500 et seq.)

‘65, Plaintiffs, on behalf of thamselvas and all others similarly situated, reallege as if fiully set

forth, each and every allegancn set-forth herein.

66. ' Defendant's acts, conduct, and practices, as alleged herein, constitute false
advertising in violation of Business and Professions Code sections 17500 gt seq. Among other things,

D:fendani- has, with the intent directly or ir_;;iirectl}} of selling iPods, made or disseminated or caused fo

be made oi' disseminated before the public in this state, or made or dissetﬁinated or caused to be made or |

rdlssemmated frem this state before the public in ether states, in standardzzed written and electronic form,

staterdents concemmg the 1Pod which (1) were untrue or nnsleadmg, and which were known, or which
by the exercise of reasonable care sha_uld have been known, to be untrue or misleading, or (2) which
were made as pétt ofa pIan or schere not to 'seH. iPods‘as advertised. _

67, Asa dn‘ect and proximate result of Defendant's false advemmng practices as
aileged herein, Defendant has: (a) sold more units of 1Pods than it othemse could have; (b) charged
inflated prices for 1Pods, unjustly ennchmg itself z‘hereby, (¢} charged and retained fees for providing"

battery replacement service that they otherwise would not have been able to charge or retam and {d)

‘wrongfully collected payment from customers for new 1Pods._

68, - Pursuant to Businesé and Professions Code section 17535, Plaintiff therefore seeks
rescission, restitutioﬁ and disgorgement of a;Ii'monies Def‘éndant obtained through its wror.agfui
activities; an order that Apple provide Without charge appropriateé batiary replacement service to
purchasers of iPods; an 1n3unct10n prohxb:tmg Defendant from contmumg in ifs wrongful practices;

aftorneys’ fees and costs of the litigation; and such other and further relief as the Court may dee.m

| appropriafe.

| VL
- BRAYER FOR RELIEF.
WHEREFORE, Plaintiffs, on their own behalf, on behalf of all others simﬂarly situ'ated, and on
behalf of the General Public-of the United States, prays for gudgment as follows:
17
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"a.  For an order ccmfymg the proposeci plaintiff class herein under section 382 of the Civil
Proceéure Code and section 1781 of ihe Civil Code, and appomtlng Piamnffs and thmr counsel of record
to represent said. Ciass

b. For an order awardmg declaratory relief] restxtutxon and dxsgorgement

c. "Foran order 1mposmg a constructive trust upon momes recewed from the marketmg, sale
and after-sale support of iPods;

d. Foran order that Apple notlﬁz iPod purchasers of known battery problems with the i?od

e. For an order that Apple provide without- charge appropnate battery replacement service to

customers who purchased the IPOd product;

f. For-an order enjoining _Defendan’c from its wrongful conduct, as alieged herein;
g “Foran order awarding pre-judgment and post-judgment interest;
h.-  For an order awarding Plaintiffs reasonable attorneys' fees and costs of suit, inclu ding

expert witness fees; and . A
i . Foran e;der awarding such other and further relie;f "as this Coust may deem just and
pi-éper. | L ' o
' JURY TRIAL DEMANDED
Plaintiffs hereby demand a trial ’oy Jury on gll claims so triable,
GIRARD GIBBS & De BARTOLOMEO LLP

Dated: , 2004 By:
. ~ Eric H Glbbs ‘

Karen L Hindin
Rosemary M. Rivas -

601 California Street, Suite 1400
San Francisco, Cahfomia 94108
Telephone: (415) 981-4800
Facsimile: (415)981.4846

i3 p
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Dated:

. 2004

COTCHETT, PITRE, SIMON & McCARTHY

) Steven N, Williams

. Blizabeth C, Pritzker
Niki B, Oken _ C
San Francisco Airport Office Center
240 Malcolm Road, Suite 200
Burlingame, California 94010
Telephone: (650) 697-6000
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UNITED STATES DISTRICT COURT

DISTRICT OF MASSACHUSETTS
v aﬁiz . ) B '
WERS LAW OFFICES, P.C,,
Plaintiff,
"CIVIL ACTION NO.:
V. .- . 99-12007-EFH

BLE & WIRELESS USA, INC,
Defendant,

"-ORDER
May 29,2003
GTON, S.D.J. |
After hearing, the Court gzants .Pl_qiniiﬁ"s Motion for Class Certiﬁcati‘%m imt limiting the class as

all former and current Cable & Wireless USA customers who, during the period
begirming March 31 1998 and ending July 31, 2001 (the “Class Period”), were

- assessed a Presubscribed Interexchange Carrier Charge by C&W fora telephone line
which was not presubscribed to C&W during the perlod for which the charge was

assessed

The Court decimes fo cert;fy a class broad enough o enoompass the so-called “Excessive
" group because with regard to the clauns of potentzal members of said group, the lone class
resentative in this case, Pow;rs Law Offices, P.C., does not satlsﬁl the Ru_le 23(a}(3} and (4)
& icality and adequacy ré;;uirementst

% SO ORDERED,

s/ Bdward F. Harrington
EDWARD F. HARRINGTON
United' States Senjor District Judge
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COUNTY OF LOS ANGELES _
Case No. JCCP 439;6

Notice of Pendency of
Class Action

Jugae: Hon, Pater D, Lichtman
Court: Central Civit Wast
Dept: COwW S22

What This Case Is About:

it General Motors ("GM"). Plalntiff claims that:

M has an "Engine Knock Nolse Adjustment Program” that
vides subject Sllverado owners, and lessees with an
tended warranty, GM Profection Plan ("GMPP), or other
enef fs for free when they compiairs of engine "knock, ping or
" nolse.

W failed to tell all owners and lessees of the subject vehicles
hat they might be eligible to. participale in the “alleged
idustmant Program.

's conduct violates California's "Secret Watranty” Law,
Gal. Civ, Gode § 1795.80 &f seq., anhd the California Unfair
smpeatifion Law, Cal. Bus. & Prof. Cote § 17200 ef seq.

Snies Plaintiffs claims, and contends that It lawfully assisted

23

peroentage of Silverado owners and lessees whose frucks
fiitnake o parficular type of engine knock noise af cold start-up
S6es away within a féw seconds. GM coniends this'type of
as no adverse effect on the durabﬁﬁy, refiablility. or
manca of the engine. GM contends § has given assistance

r satisfaction, and that its goodwill measurss do .not
te a “secret warranty” or "adjusiment program” under

; erma law,

Gourt has made no determination whether Plaintiffs or GM s

we -_ﬁf'-‘.“f.\ﬁ

PLACE
POSTAGE
HERE

ss action lawsul! is brought by Plalntiff Jason Anderson

o of free GMPPs or other goodwill measures to promote .

All California owners and iessees of 1999-2003 Chevro!et Silverados equped
with 4.8L, 5.3L, 6.0L or 8.1L engines ‘

Class Acﬁon Status:

The case has been cerlified as a class action by the Los Angeles
County Superior Couri on behalf of the following Class:

_ All Califomia owners and lessees of 1099-2003 Chevrolet
Silverados equipped with 4.8L, 5.3, 6.0L or B.1L engines who

{1) Have an engine "knock, ping or slap ncise in their vahicles;
AND

{2) Were not given nofice of the condition giving rlse to or the
terrns and conditions of GM's Engine Knock Noiss
Adjustment Program.

if you live in California, own of lease ohe or more of these vehicles,
have a knock, ping or slap nolse in your engine, and did not
receive notice of the alleged Engine Knock Noise Adjustment
Program, you are part of the Class, unless you exclude yourself,

Your Legal Rights May Be Affected:
Your legal rights may be affected whether you act or don'tact. The

purpose of this Nofice is to inform you,. a8 a potential Class
Member, of the lawsuit and your rights and options in the case.

Your Rights and Options in this Case:

1. Do Nothing. You will be parl of this lawsuit and must accept

the outcome of this case whether it is in favor of the Class or GM.

Yau do not have to pay for the aﬁorneys who represent the Class

£ g_nﬂans_are‘ qorrect This N?!ECE k& not an explession by the " in the action.
ftof any opinion or wrongdoing.
Read this Notice Carefully, More information can be found on the reverse side of this Notice. {11




yin the Class but get your own lawyer, You will stik

tof this lawsuit but, if you wish, you can hire your ¢wn
YOur own expense.

Yelute Yourself. . This is your only option if you do not
be part of this lawsult, or you if want to bring your own

g Class,

g yourself maans the cuicome, whether favorable to GM
% Plainiff, wilt not be binding on you. This means you will not
g right 16 recelve any maney or other relief the Class may
red. 1t also means you may not be bound by any
ntin favor of GM.

iilids yourself from the Class, mall a letter saying you want o

R,
n}, Case No, JCCP 4388, Your lefter should include:
Your full name and address,

Your Vehicle identification Number or VIN.
Your signature. ’

yout letter to: Silverado Class Action L aﬁoh,
Grard Gibbs LLP, 801 California Strest, 14" Fioor,
EnFrancisco, CA 94108,

ne: Aﬁgust 18, 2007, Your istter requesting
sion: must be postmarked by this date,

Some Commaon Que«_sﬁons:

il know whether my vehicle has an engine
ick, ping or slap” noise?

iehicle may bave an engine "knock, ping.or slap” noiss if you

service technician hears or has heard & knock, ping, slap,
got ficking sound in your engine. The scund may go sway
& engine warms up.

yibiwill 1 know whether | was given nofice of the

mdition  giving rise to or the terms and
wditions of GM's alleged “Engine Knock Noise
Hilistment Program”?

mplalned to GM about an engine knock, ping or slap
in your vehicle and received or were offered a free or
-oost GM Protection Plan ("GMPP"), extended warranty,
1 benefits in response to your complaint, then you were
olice of the: alleged Adjustment Program,

i will | find out whether | am eligible for an
tended warranty, GM Protection Plan {(*"GMPP")
fidfher benefits 7

ale has not been set in this case, but should be scheduled
Lourt shortly. #t is possible that the Plaintiff will win the
i seflle the case, or lose the case at trial or before then.

This is not a solicitation from & lawyer.

against GM at your own expense, You must mail a letter, -
iked by no later than August 15, 2007, exciuding yourself”

fhug yourself from this lawsuit, in Re General Molors Casas

Giass Counsel can not predict or guarantee the cuicoms of the
case. : . .

It you would like perfedic updates concerning the status of the
casg,” please provide your e-mall address by visiting

www.girardolbbs.comfsiiverads and filling out the form. You can
also'wrlie us af the address below,

How Can I Learn More About This Case?

" This Notice is only a summary. For.more information about the

case, 9o 10 www.glterdginbs comysitverado.  Or, mail or email

your questions to Clags Counsel

Shverado Class Action Litigation

Elizabeth C, Pritzker, Esq.

GIRARD GIEBS LLP

601 California Street, 14" Floor
" 3an Francisco, CA 84108

Telephone: (415) 981-4800

- sitverado@agirardgibbs.com

You can also [ook at documenté related fo the case by going 1o
the following locatlon during business hours:

Clark of the Court

Central Civil West Courthouse
800 South Commonwealth Ava,
Los Angeles, CA 90005,

Please DO NOT call or write the Court or
;:Sener.ati Motors with questions ahout this
awsuit. :

Please do not contact the Court regarding this Netics.  [2]
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SUPERIOR CéURT OF THE STATE OF CALIFORNIA

. COUNTY OF SAN MATEQ '
dination l;receeding Special Title = - Judicial Council Cogrdination Proceeding No. 4355
e 1550{b) . . . ‘ . . . s
3 NOTICE OF PENDENCY AND PROPOSED
NRE IPOD CASES . : . SETTLEMENT OF CLASS ACTION

» ALL PERSONS OR ENTITIES RESIDING IN THE UNITED.STATES WHO PURCHASED OR GETAINED
A NEW FIRST, SECOND, OR THIRD GENERATION IPOD ON OR BEFORE MAY 31, 2004:

. THIS NOTICE AFFECTS YOUR RIGHTS, |
PLEASE READ THE COMPLETE NOTICE CAREFULLY.

» ahove-captioned proceeding (“Litigation™) is pending before the Superior Cqurt of Californfa for San Mateo County (“Court™). In
¢ Litigation, PlaintiTs Lisa Chin, Ancrew Westley, Courtney Craft, Joseph Smiiley, Brenda Keegan, Sylvia Kieta, Sam Wagya, and
tve Yamin (“Representative Plaintiffs™) claim that the Apple iPod Digital Music Player (“iPod”) did not have the battery life
presented and/or that the battery's capacity to take and hold & charge substantially diminished over time. Defendant Apple Computer,
.(*Apple”) has denied the Representative Plaintifis’ allegations and asserted various affirmative defenses in the Litigation,

Je Court has conditionally ruled that the Litigation may be malntained on behalf of the following Class:

All persons or entities residing in the United States who purchased.or obtaiped a First, Second, or Third Generation iPod on
 or before May 31, 2004, . :

 Excluded from the Class are Apple; any entity in which Apple has a conrolling interest; Apple’s directors, officers, and
-employees; Apple’s legal representatives, suceessors, and assigns; any Jullge to whom the Litigation'ls sssigned and the
members of his or her immediate family; and all gersons and entities who titpely and validly request exclusion fiom the Class
+ i complianee with the requirements set forth in this Notice, :

s sbove definition of those persons who fal! within or are excluded from the Clads is referred to in this Notice as “the Class Definition.”

PURPOSE OF THIS NOTICE .

The purpose of this Notice is 1o inform you, as a potential Class Member, of {a) the existence of the Litigation; (b} & proposed Class
.Action Settlement of the Litigation, described below; and (c) your rights with respect to the proposed Setilement, Those rights include
- the right to be excluded from the Class and the Settiement, If you are 4 Class Member and do not request exclusion in compliance with

s

®% the procedures and deadline sst forth below, you will remaln In the Class and bg bound by the terms of the Settfement.

E?lainﬁffs’ Counse! have investigated and evaluated the claims asseried in the Litigation and have determined that the proposed
= Settlement s falr, reasonable, and adequate for the Class as a whole, in light of the benefits of the seitlement and the disacdvantages
¢..of continuing the Litigation. -The proposed Settlement is a compromise of djsputed claims and does not mean that Apple has any
‘% lisbitity as alleged in the Litigation. Apple has denied and continues to deny any wrongdoing or abifity on its part, )

It DEFINITIONS - . '
The following defined terms are used in this Settiement and this Notice, l o :
First Generation iPod:, First Generation iPods (iPod) are white and havef mechanical seroll wheet that physically furns and a
Firewire port with no cover, ] . " : . .
Second Generation iPod:  Second Generation iPods. {iPad Touchwhee]) -are white and have a touchwheel that does not

physically turn and a Firewire port with & cover, .

'+ Third Generation iPod: Third Generation iPods (iPod with Dock Connebtor) are white and have a touchwhee! that does not
physically turn, a horizontal roiv of control buttons, and a dock connector. :

“Battery Failure™ means that the capacity of an iPod’s battery to hold an glectrical charge has dropped to four hours or less of
continuous audio playback, with earbuds atiached, with respect to the Third Generation iPod, or five hours or less of
continuous audio playback, with carbuds attached, with respect to the First Generation iPod and the Second Generation iPod,
“Store Credit” means a credit in the amount of $50 redeemable toward the purchase of any Apple-branded products or services
{except iTunes downloads, ITunes Music Store Cards, Tunes- Gift Certificates, or any other-product redeemable for iTunes
! ™ downloads or cash) at either The Apple Store (Online) or at a kiosk (a computer linked to The Apple Store (Online)) focated in 2
“brick and mortar” Apple retal store, issued as'a discount code number. Store Credit may be transferred once but may not be
aggregated or redeemed for cash.’ Store Credit may be used to purchase multiple products but, in all instances, the full vahie of
* the Store Credit must be used up or exhausted in a single tiansaction, Store Credit does not apply to any shippihg, handling and
sales ax oharges applicable, Store Credit will expira eighteen (18) months after the date of issuance,
“Batiery Replacement Program™ or “BRE™ means & service policy andfor program implemented and mhaintained by Apple,
- under which Apple will replace 2 consumer's iPod with an iPod of similar or.better quality if the battery’s abllity to hold an
slectrical charge has diminished. The price currently charged b? Apple for iPod replacement under the Battery Replacement
- Program is $59.00, plus a shipping fee of §6.95, for a total cost of $165.95. T '
“AER” means the AppleCare Protection Plan For iPod, 2 program that extends the 90-day complimentary single-incident phone
support and one-year werranty on an iPod for a period of up to two years from the date of purchase. " At this time, the price
charged by Apple for the APF is $59.00, . . ) S

ETTLEMENT BENEFITS FOR CLASS MEMBERS |

the Settlement is approved, Apple will make the benefits described below available to Class Members. Class Members may
wrsceive only ane of the benefits described below for each iPod owned-or purchased.

. i . Benefits for Class Members Who Purchased or Obtained & New Third Generation iPod
% Ifyouarea Class Member who purchased or obtained a new Third Generation iPod on or before May 31, 2004;
. Apple will extend the one-year limited warranty on that iPod for oné additional year solely to cover Battery Faillures. If the
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iPod experiences or has experienced Battery Failure during the one~year extension period, and you submit a valid claim, you
have the option of either: ) : :

* returning the [Pod to Apple, which will, in its sole discretion, send you either a battery replacement or a replacement iPod
at no charge to you {except for shipping and handling fees applicable inder Apple’s iPod limited warranty, which will be
paid by the Class Member); or : ' : :

* receiving a Store Credit in the amount of $50,00 by mail, _
: "iB. Benefits for Class Members Who Purchased or Obtained a New First or Second Generation iPod
5 If you purchased or obtained a new First or Second Generation iPod on or before May 31, 2004 that expetienced a Battery

Farlure withintwo years of purchase, and you submit 2 valid claim, you will b¢ mafléd, 2t your option, either:
* @ Store Credit in the amount of $59.00, or

e -

7 st
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"

‘*% . * apaymentin the form of a check for $25.00, _
3 C. Compensation for Class Members Who Already Paid for Battery Replacement
g i you are a Class Member who purchased or obiained 2 new First, Second, or ‘Third Generation iPod on or before May 31,

efore June 3, 2005, and you submit a valid claim, you will be mailed a check for 50 percent (50%) of
the amount you paid for the battery or iPod replacement (exclusive of any shipping and sales tax charged), -

B. Benefits for Class Members Who Already Obtained Battery Replacement or Repair under the A‘ppieCai‘e Protection
Plan for iPod ' . . .

hased or obtained a new First, Second, or Third Generation iPod on or before

If.you are & Clags Member who: (1) pure
May 31, 2004; (2) purchased the APP for that iPod before June 3, 2005; and (3) obtained a replacement or repair for a
‘Battery Failure under that APP at any time, you are eniitled to a check for $25.00, You need not submit & ciaim fo receive

this payment. Apple will search its records for all Class Members who are entitled to this compensation and will kave a
$25.00 check mailed to each such Class Meamber it locates, o '

£ Continuation of Battery Replacement Program

Apple will keep its Battery Replacement Program in force for Class Members through at least September 30, 2006, and
agreas that i will not ratse the price charged to Class Members from the price and shipping fee.currently charged by Apple
_under the program. ) - .

‘F. Claims Process

Cnly one settlement benefit Is available for each qualifying iPod. To make a claim, complete and submit the enclosed Claim
Form in compliance with the instructions set forth on the Claim Form, along with any required documentation. You must
submit a Clalm Form for each iPod owned of purchased. You have the option of submitting your claim by mail or
~ . electronically. If you submit your claim by mail, sign and send the origiaal of the Claim Form and a copy of any required
documentation, and keep copies for your records, IF you submit your claim electronically, sign the Claim Form, scan and

send it and any required documentation as a single portable decument format (pdf) file and keep the original dosusments for

“g your records. Failure to keep a copy of your Claim Form and proof of purchase docursents may result in denial 6F your claim
K if the version electronically submitted is not received or readable. : .

i G. Chaims Deadline e o .

§ *  For Third Generatlon iPod Claims for battery or iPod replacement, the postmark deadline for submitiing a claim by mail and
' the transmission deadiine for subrmitiing'a claim electronically is (2) two years after the original purchase date of the IPod for
g which you are making the claim, or (b) September 30, 2005, whichever is later., ’

§ . Foérall other clﬁi'ms, the postinark deadline for submitting a claim by mail and the ransmission deadtine for submitting a
e A claim electronicaliy is September 30, 2005, . o

i‘l : BISMISSAL OF LITIGATION AND RELATED LAWSUIT, ENTRY OF JUDGMENT, AND RELEASE OF CLAIMS

3 K the Court approves the proposed settlement, it will enfer a judgment that will dismiss the Litigation with prejudics as o all
é : Class Members, except those Class Members who request to be excluded from the Seitiement. Purthermore, i the Court enters
£ - § the judgment, the proposed New York state class action, Mosley v. Apple Computer, Inc., which is currently pending In the United,
L i States District Court for the Southern District of New York ‘as Case No. 7-04-cv—5773 (“Mosley Action™), and which asseris
; ‘llegations against Apple similar to those asserted in this Litigation, will be dismissed with prejudice by the named plaintiff in
g% ; that lawsuit (“Mosley Plaintiff”). Al people and entities who meet the Class Definition and do not validly and timely request

3 w exclusion from the Class wil] be forever barred from prosecuting their own lawsuits, ard they and thelr heirs, executors,
LA administrators, representatives, agents;dpartners, successors, and assigns shall be deemed to have fully reléased and forever
i discharged the Released Persons {defined below) from all Released Claims (defined below), e

!

H

: “Released Persons” meang Apple Computer, Inc. and, whether or not specifically named in the Lifigation or Mosley Action, each

¢ of 15 past or present direstors, officers, employees, agents, sharsholders, altorneys, "advisors, consultants, representatives,

& partners, affiilates, parents, subsidiarles, joint venturers, independent contractors, wholesalers, reselters, distributors, retailers,
refated companies, and divisions, and each of their predecessors, sueesssors, heirs and assigns. - :

T "Released Claims” means any and all Habilities, claims, cross-claims, causes of action, rights, actions, soits, debts, liens,
1" contracts, agreements, damages, restitution, disgorgerignt, costs, attorneys’ fees, fosdes, expenses, obligations or demands, of any

* % kind whatsoever that the Releasing Persons may have or may have had, whether In arbitration, administrative, or Jjudicial
sproveedings, whether as individual claims or a3 claims asserted on a class besis or on belial? of the general public, whether known

v or unknown, suspected or unsuspected, threatened, asserted or unasserted, actual or contingent, liquidated ar unliquidated, that

™" were alleged or could have been alleged in the Litigation or In the Maesléy Action, regarding the iPod battery, Including. without
limiation, claims relating to any alleged defect, misrepresentation, or failure to disclosa régarding the iPod battery or the iPod

c 2 - L :
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"g&ﬂery’s life, lifespan, playtime or charge-holding capacity in iPods bought or obtained by Representative Plaintiffs, the Mosley

wlaintiff, or Class Members on or before May 31, 2004, Notwithstanding the foregoing, Released Claims shall not include any. |
phims for personal injury, By operdtion of the judgment, all Class Members shall be deemed to have walved any and all

{ rovisions, rights,-and benefits conferred by section 1542 of the California Civil Code or any comparabie statutory or common
Haw provision of any other Jurisdiction with respect to the Released Claims. Section 1542 reads as follows: .

F Certain Claims Not Affected By General Release: A general refease does not extend o claims which the creditor
=i does not know or suspect to exist in his faver at the time of exacuting the release, which if known by him must have
% ~ materially affected his settlement with the debtor. :
G4

vAlthough the releases granted under the proposed settiement are not"generai releases, all Class Members nonetheless expressly
zoknowledge that they are walving the protections of seetion 1542 and of any comparable statutofy or common law provision of
any other jurisdiction, ’ Lo : L :

%,COSTS AND ATTORNEYS' FEES AND EXPENSES . .

“From the inception of these lawsults beginning in 2003 to the present, Plaintiffs’ Counsel have not received any payment for their

iserviees in prosecuting the lawsuit, nor have they been reimbursed for any out-of-pocket expenses. -If the Court approves the

- &proposed seftlement, Plaintiffs’ Counsel will ask the Court to award them sttorneys’ fees and out-of-pocket expenses in the

- yamount of $2,768,000, Apple has agreed not to oppose an awird that does not exceed $2,768,000, In addition, Plaintiffs’

£Counsé! will ask the Court to award a §1,500 incentive payment 1o gach of the Class representatives, in addition to the-benefits to

A twhich they are entitled under the settiement, for their time and effori refated tothe Litigation. Finally, Apple has agreed 1o pay ali
' %costs of mailed and published notice to the Class, as well as the costs of administering the Settlement,

o %—Any awards of atforneys’ fees; expenses; and' incentive payments will be paid separately from, and will not reduce, the benefits
kprovided to Class Members under the seftlement. Under no circumstances will Class Members be pefsonally liable for any
; iattorneys’ fees o expenses of Plaintiffs’ Counsel or incentive payments to the Class représentatives.

RIGHTS AND OPTIONS OF CLASS MEMBERS A _
& 1fyou meet the Class Definition set forth at the start of this Notice, you have the following rights and options:

A. Remain a Class Member

1. I you do not request exclusion ftom the Class, you will re%ngina Class Member. Your interests in connestion with the
proposed Setilement will be represented by the Plaintiffs and their counsel. You will not be charged for the services of
the Plaintiffs’ Counsel, .

- Plaintiffs’ Counsel include the fotlowing attorneys and Jaw firms, who serve as Plaintiffs’ Co-Load Counsel:
i © ° FricH.Gibbs Steven N, Wililams,

. - Girard Gibbs & De Bartolomeo LLP Elizgbeth C. Pritzker .
; ' 601 California Street, Suite 1400 Cotchett, Pitre, Simon & McCarthy
! San Francisco California 94108 San Francisco Alrpart Office Center
] . ’ . 840 Malcolm Road, Suite 200
Apple is represented in the Litigation by: ’ i Burlingame, California 94010
James P, Bennett ' .
i Penelope A, Préovolos,
4 Andrew [, Muhlbach,
' Morrison & Foerster LLP

425 Market Street
San Franclsco, California 34105

c et 2. Ifthe Settlement is approved by the Court and the judgment becomes final, you wili be entitled to ‘the benefits described
£ in section HI above. . ' . :
- ; 3. Asa Class Member, you will be bound by any judgment ot other disposition of this Litigation, even if you do not submit

Lo a claim or take advantage of any of the benefits of the Settlement, Furthermore, you and your heirs, executors,
administrators, representatives, agents, partners, successors, and assigns will be deemed to have agreed to the terms of
the release described in section TV above. T :

As a Class Member, you have the right to object to or comment in support of the propdsed Settlement, the proposed award of
.1 attorneys” fees and expenses, or the proposed payment of incentive awards to the Representative Plaintiffs and the Mosley -
S ; - ' Plaintiff, The procedure for doing so is explained in section VILE below.

L. C. Request Exclusion , .
T i You have the right to request exclusion from the Class. If you request exclusion from the Class, you will not be bound by
i any judgment or settlement of the Litigation, and you wilk not receive the benefits of the Sentlement. If you wish to be
' excluded from the Class, you must submit a written, signed request for exclusion, by First-Class mail, stating (1) your name,
address, and telephone number; (2) the reference “/n re iPod Cases, Judicial Council Coordination Proseeding No. 4355™;
{3) the serial number, if available, of -each iPod you purchased or obtained that brings you within the Class definition, or if
. the serial number is nof available, the approximate date dy(_)u purchased or obialned the iPod and whether it is First, Second, or
; _Third Generation; and ¢4) that you ‘wish 1o be excluded from the Class. Requests for exclusion must be mailed to both of
. Plaintiffs’ Co-Lead Counsel at the addresses Jisted In section VL.A.] above; postimarked no later thas July 29,2005, 1f you
! . submit a request for exclusion that does not comply with these requirements, your reguest will be deemed invalid, and you
. will not be excluded from the Class, | o ) . _

; ; B. Objections to or Comments on: the Seftlement .
¥
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ED Retain Your Own Attorney and Seek Intervention = _ G . _

“You have the right to consult-and/or retain an attorney of your chaice, at your own expense, to advise you regarding the
Settlement and your rights in connection with the Seitlement. You alsé have the right, either personally or through an
_attorney retained by you, at your own expense, to seek 1o intervenc in the Litigation, -

FAIRNESS HEARING .
2'A. Timie, Plave, and Purpose of Hearing . .

-* A Fairness Hearing will be held on Thursday, August 25, 2005, at 1:30 p.m,, before the Honorable Beth Labson Freeman,

. Judge of the Superior Court, at the Superior Court of California for San Mateo Ceunty, Hall of Justice and Records, 400

~ County Center, Redwood City, Cailfornia 94063, to determine; (1) whether the proposed settlement of the Litigation on the
terms set forth in the Scttlement Agroement Is fair, reasonable, and adequate for the Class as a whole and should be granted
tinal approval; (2) whether the certification of the Class should be made final; (3) whether the Court should enter the
proposed judgment dismissing the Litigation with prejudice; (4) whether the Court should grant the application of Plaintiffs’
Counsel for attorneys® fees and reimbursement of expenses ang, if so, in what amount; and (5) whether the Couri should
grant the request for incentive awards to the Representative Plaintiffs and the Mosley Plaintiff and, if so, in what amount.
Class Members need not attend the Fairness Hearing. ‘ .

%B Procedure for Objecting to or Commenting in Sopport of the Settlement
. L Written Objections or Comments ' : -

Representative Plaintiffs and the Mosley Plaintiff. To do so, you must submit a written statement setting forth: (1) your
name, address, and telaphone number; (2) the reference *n rz 1Pod Cases, Judicial Council Coordination Proceeding

. Mo, 43557; (3} the serial number, if available, of each jPod you purchased or obtained that brings- you within the Class
definition, or if the serlal number is not available, the approximate date you purchased or obtained the iPod and whether
it is First, S8econd, or Third Generation; and (4) your objections, comments and any supporting arguments, fo;

Clerk of the Court

Superior Court of California for San Mateo County
Hall of Justice and Records S

400 Comty Cenler

Redwood Chy, CA 94063

You must glso mail copies of your entire written submission to Plaintiffs’ Co-Lead Counsel and Apple’s counsel at the
addresses listed in section VLA.1 above, To be considered by the Court, your objections or supporting comments must
be actually received by the Clerk of the Court, Plaintfy’ Co-Lead Counsel, and Apple’s counsel, and not merely

" postmarked, no later than July 29, 2005, You cannot both request exclusion and make an objection.. Only those who
remain in'the Class may make an objection. :

© o o

2, Presentation of Objections and Supporting Comments at Fairness Hearing

You may also attend the Fairness Hearing, either personaily or through an attorey retained by you, at your own expense,

and ask to be heard by the Court on your comments. If yoli wish io do 50, you must submit your objections or comments

in writing in compliance with section VLB.1 above and include in your comments a statement that you intend to appear
i : and wish to be heard at the Fairness Hearing, ' :

¢ ADDITIONAL INFORMATION

: I the Settlement is not granted final approval, or if the Settlement is. granted final épproval‘ but the judgment does not become final,
? {he certification-of the Class will be vacated-and the Litigation will proceed as though no proposed Settlement had been reached.

1 Any questions you may have about the matiers described in this Notice should be directed in Wwriting to efther of Plaintiffe’ Co-
i'lead Counsel listed in seotion VLA.] above. .You may also send questions by e-maill to Plaintiffs’ ‘Co-Lead Counsel at
* iPodSettlemnent@girardgibbs.com. Please do not direct any questions to the Court. Copies of the Settfement Agreement and the
¢-pleadings and other documents filed in the Litigation are on file at the Superior Court of California for San Mateo County, and
, may be examined and copied during regular office hours at the Office of the Clerk of the Court, Superior Court of California for
- San Mateo County, Hall of Justice and Records, 400 County Center, Redwood City, California 94063,

. DEADLINES
Remember: |

+ I you wish to be excluded from the Class, you must mail youf writfen request for exélusion, postmarked no Iater
than Jaly 25, 2005, to.both of Plaintiffs’ Co-Lead Coungel af the addresses listed in section VI.A.1 above.

+ I you wish to submit objections or supportive comments, you must submit them in writing to the Clerk of the
Court at the address Hsted in secton VILB.1, with copies to both of Phaintifis’ Co-Lead Counsel and Apple’s
counsel at the addresses listed in section VLA1 ahove, such that they are received no later than Juiy 29, 2005, .

» If you wish to seek to intervene in the Litigation, you must do 50 no later than Jiziy 29, 2005,

* For Third Generantion iPod Claims for battery re;'}]acement, the deadline for submitiing this claim either by
electronic or 1.8, mail is {a) two years after the original purchase date of the iPod for which you are making the
claim, or (b) September 30, 2005, whichever Is later,

* For al other Claims, the deadline i‘@r sebmitting o claim by electronic or U.S. mail is September 30, 2005,

TED: May 12, 2005 . . ' BY ORDER OF THE SUPERIOR COURT
. o : - .OF CALIFORNIA FOR SAN MATEO COUNTY

S . 4 - ; .
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If you are a Clags Member, yoy have the right to submit written objections to or comments in support of the proposed-
Settlement, the proposed award of aftormeys’ fees and expenses, or the proposed payment of incentive awards o the
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. Apple iPod Claims Ad

PERSONAL INFORMATION
Name:

i
]
1

H

4Gi

r;ginistrator
-P.O.Box 6175
Novato, CA 9494815175

CLAIM FOR}
(Please Print or Tz}lfpe)

Address:

rovides in response to
% blue or black ink.

:iPod Serial Number: (located on back of {Pod)

INEREERREN

5B

your claim will be issued to the name f{pd street address yo

Ey
i
0

E-ail (if available);

City: State: . Zip Code:
. ) (4 ).
Azea Code Daytime Telephone Number Ares Code Evening Telephone Number
Please provide the following information, which will be ireaif%d as confidential. Any compensation that Apple

; u provide, Please print clearly
! . .

D I'bought or obtained a new Third Generation fPod on or before |
my ownership of the iPod, it experienced a Battery Failure m
.and within two years after the date of original purchase. (For e

3

D I read and made reasonable best efforts to follow the iPod b
Instructions and believe that my iPod experienced a “Battery F

- 1 request (check only one of the following):

YOUR IPOD. Unless your claim is réjected by th
instructions on how fo return vour iPod and where to 1
or -

downloads, iTunes Music Store Cards,
downloads or cash) at The Apple Store (Online) or at a
iccated in & “bricks and morfar” A
aggregated with other Store Credits or redeemed for

Credit does not ap
eighteen (18) months afier the date of issuance,

I'enclose proof of purchase of the iPed, in th
. requested documentation):

[ the invoice or receipt that reflects the purcha
or -

se of the iH

or

: 7]
HIRD GENERATION iPOD CLAIM (check all boxes that apply) _
May 31, 2004, and

and experienced a Battery Failure between J anuary 31, 2004 an»:iE

[ replacement of the iPod's battery or (at Apple’s dis}
i1

D a $50 Store Credit fedeemable toward the purchase of an
iTunes Gift Cer

pple retail store. Stbre

i

produets but, in all nstances, the full $50 credit must h
ply to any shipping, hanidling or sale ¢

D a cancelled check that reflects the purchase of the iPod

-still had it on June 2, 2005. During

¢ than one year afier the date of its original purchase
ple, if you purchased the iPod on February 1, 2003

February 1, 2005, you may submit a claim.)

sttery test instructions included in Section TV of the
ilure.”

retion) a replacement iPod. DO NOT SEND IN
Claims Administrator, you will be contacted with
it the applicable shipping and handling charges.]

y Apple-branded products or services (sxcept iTunes
ificates, or any other product redeemable for iTunes
josk (a computer linked te The Apple Store (Onling))

Credits may be transferred once but may not be
h. Store Crediis may be used to purchase multiple
used up or exhausted in a single fransaction. Store
i charges applicable, Store Credit will expire within

e form of the original or a photocopy of {check one and enclose the

od

D a eredit or debit card statement that identifies
or highlight the iPod purchase transaction on
redact the card number and any teansactions oth
or ‘

D'a-ch eck, credit card statement or debit card state
cne for the purchase of the iPod, I declare un
the check or statement was for the
purchase fransaction on your sfatement.
and any ransactions other than the iPod

You may cross
purchase.]

er than the iPod purchase. ]

the transaction as the purchase of the iPod [Underline, circle,
Jour statement. You may

cross out, white-out, or otherwise

ment that does not specifically identify the transaction as
der penalty of perju
yrehase of an iPad, [Under

that the transaction reflected on.
line, circle, or highlight the iPod

out, white-out, or otherwise redact the card number
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a;"RS’I’ OR SECOND GENERATION iPOD CLAIM (complete all blanks and check all boxes that apply)
- | 1 bought or obiained z new First or Second Generation iPod on or before May 31, 2004, During my ownership of
the iPad, it experienced a Battery Failure within two years after the date of its ongmai purchase.

7.0 1 read and made reasonable best efforis to follow the iPod battery test instructions included in Sect:on IV of the
! Instructions and believe that my iPod experienced a “Battery Failure.” .

E | 1bought or obtained the iPod on or about (month/year): D l:] / D D
' My iPod experienced a Battery Failure on or about {month/year): D D / D D :

} did not receive battery repair service for this Battery Failure under Apple’s iPod limited warranty,
I request (check only one of the following):
D- $25, issued in the form of a check payable to me,
or

D a $50 Store Credit redeemab]e toward the purchase of any Apple-branded products or services (except
iTunes downloads, iTunes Music Store Cards, iTunes Gift Certificates, or any other product redeemable for.
iTunes downloads or cash) af The Apple Store {Online) or at a kiosk (a computer Hnked to The Apple Store
{Online)) located in a “bricks and mortar” Apple retail store. Store Credits may be transferred dice but |
may not be aggregated with other Store Credits or redeemed for cash, Store Credits may be used to
purchase multipie products but, in all instances, the full 350 credit must be used up or exhausted in a single
fransaction. Store Credit does not apply to any shipping, handling or sale tax charges applicable. Store
Credit will expire within eighteen (18) months after the date of issuance.

ATTERY REPLACEMENT PROGRAM CLAIM (complete ali blanks and check alf boxes that apply)

it bought or obtained a First, Second or Third Generation iPod on or béfore May 31,.2004. During my ownership of
- the TPod, [ pald for service under Apple’s Battery Replacement Program (“BRP”). .

| 1 bought or obtained the iPod on or about (month/year): D D / D D
- | My iPod experienced a Battery Failure on or about {month/year): D D /-D D

! paid for BRP on or about-(month/year); D D ! D D

I reguest payment (by check) in an amount equal to 50% of the amount § paid for battery replacement service under.
the BRP {exclusive of any shipping and sales tax charged).

ERT!FICATiON
lease read, date, and sign the statement below Ereqmred for all claims].

y signing and dating this form below, 1 acknowledge that I have read the Release set forth in the Class Notice, and
tmderstand that upon receipt of my beneﬁt, the Seitlement Agreement and Release and the Final Judgment entered in
his action will be binding on me, my agents and heirs, and any other pefson or entity with authority to act on my behalf.

state under penalfy of perjury that the mformatzon provided above is rue and correct to the best of my knowledge and
elief. .

Date ' - Signature

.- 'REMINDER
e note the following deadiines fer postmarking or e-mailing your Claim Form and supporting docum entation:

or Third Generation Claims for battery replacement, the deadline for submitting this claim is (a) two years
fter the origmai purchase date of the iPod for which you are making the claim, or (b} Septemher 30, 2005,
hichiever is [ater,

or all other claims, the deadline for submntmg a claim is September 30, 2005,

f-you have any questions while comp!etmg the Clalm Form please contact the Claims Administrator at
-338-385-3085, )
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GRANTS

Grants Rewarded (July 1, 2006 ~ June 30, 2007)
Paverty ~ Totat given $24,509 -

Case Not Yet F:ied

Applicant: The Project on Economic, Soc:a! and Culture Rights

Amount: $7,500

Proposed action against Wal-Mart's Mexican operation for failing to pay child [aborers.

3

Bzdawka v. Milwaukee Co.

Applicant: Pled] Law Office

Amount: $10,000

Challenge to low reimbursement rates for in home provaders for severely disabled medu:axd
recipients.

Mary Carr v. Patricia Wilson-Coker, Commissicner of the State of Connecticut Dept.
of Social Services

Applicani: Connecticut Legal Services, Inc. (CLS)
Amount: $7,000

Action against Connectmut for its failure to provide dental services to medical benef czarzes

>

Environmental Justice — Total given $60,000

Dine CARE v, Arizona Public Service

Applicant: Dine CARE

Ameount: $10,000 _

Action against operators of 2 ceal-burning plent in the Navajo homeland.

Tewa Women United v. Department of Energy

Applicant: Western Environmentat Law Center

Amount: $10,000 )

Potential case against Los Alamos Natural Laboratory for releasing contaminants into the Rio
Grande and ground water,

Colonias Development Council v. Rhino Environmental Services, Inc.

Applicant: Colonias Development Cnuncﬂ
Amount: $10,000 :
A chalienge to a waste disposal permit in Chaparrai New Mexico , a mostly poor and Latino

alrea.

The Community of Cieveland, NM v, Sangre de Cristo Gravel Products. .
Applicant: The Community of Cleveland, NM-

Amount: $2,500

A challenge to the attempt to open a gravel plant In a poor, Hispanit area.

CARD v. Washington TRU Solutions; Inc.; DOE; and NMED
Applicant: Citizens for Aliernatives o Radipaciive Dumping




sk

Amount: $7,500
Environmental justice challenge to disposat of radioactive waste.

In Re: International Uranium Corp.: Revised 11{e){2) Materials License Amendme
#2 ) .

" Applicant: Energy Minerals Law Center -

Amount: $10,000

Challenge to license to allow processing and disposal of 32,000 tons of radioactive waste n
White Mesa, Utah.

_Environmental Law Foundation, Dur Children’s Earth Foundation, Communities fo _ :
Better Environment v. Laidlaw Transit _
Applicant; Communities for a Better Environment
Amount: $10,000 '

Suit against school bus operators for diesel emissions in viotation of proposition 65 which
requires notice of {oxic exposure,

Human & Civil Rights — Total given $95,000

#Medina v, Station Casinos, Inc.

Applicant: Equal Rights Advocates

Amount: $10,000

Suit to protect female employees of the Thunder Valley Cas;no in rurai Placer County,
California from sexual harassment, discrimination and- violations of wage and hour laws, W
the Casino is Native owned, itls managed by a non-Native Las Vegas corporation.

Clark K. v. Willden

Applicant: National Center fnr Youth Law

Amount: $10,000

Class action agaipst Nevada officials for falling to protect the heaith and safety of foster ca
ch;idren in its chlsd welfare system. .

‘Lozano v. City of Hazleton

Applicant: Puerto Rican Leqgzl Defense & Educat;on Fund
Amouni: 35,000

Action against Hazelton's extreme anti-immigration law.

Nicolasa Ramos v. Alberie Gonzalez

Applicant: Centro Legal, Inc.

Amount: $5,000

- Proposed litigation against Immigration and Customs Enforcement (1.C.E.) for raids of Swi
Co. meat plant that resulted in unconstitutional searches, seizures and due process violath
worker's rights.

Al-haramain Isfamic Foundation, Inc. v. Bush

Applicant: Steven Goldberg .

Amount: $15,000 :

Challenge to Bush Administration's warrantless electronic surveillance program.

Jeff D. v. Kempthorne

Applicani: Belodoff Law Office

Amount: $3,000

Action to enforce a class settlement that mproves community-based services to children v
severe emotionai disturbances. )
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Roubideaux v. Department of Corrections and Rehabilitation

AppHcant: Brancart & Brancart

Amount: $15,000

Class action on behalf of female inmates in the custody of the North Dakota Department of
Corrections and Rehabiiitation alleging discrimination against female inmates in the provision
of facilities and services on the basis of gender.

Tapia v. Dugaer

Applicant: Oficina Lecgal de} Pueblo Unido d.b.a Texas Givil Rights Project {TCRP)
Amount: $7,000
Suit against “for-profit” prison officials and US Marshals Service in western Texas, whose

female inmate was raped and committed suac:de

Bowers v. City of Philadeiphia

Applicant: Pennsvivania Institutional Law Project

Amount: $10,000

Class Action to chalienge intake procedures for persons arrested in Philadelphia, which lead to
overcrowded and Inadeguate jail faciiities.

Potential Case to Enforce ADA

Applicant: Access Living of Metropolitan Chicago
Amount: $10,000 '
Action against State officials on behalf of Cook County nursing home res:cients denied

community placements.

Orantes-Hernandez v. Smith

Applicant: National Immigration Law Center

Amount; $5,000

Defense of injunction in Orantes case which protedis rights to counsel, legal materials and
communication of detained assylees,
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LITIGATION and AMICUS BRIEFS

The Impact Fund is currently Invelved in ground-breaking litigation, including the
largest civil rights class action lawsuit in history, Dukes v. Wal-Mart, In addition, The
Impact Fund maintains an active amicus docket op casés affecting civil and human .
.rights, with a focus on-key issues f@r*empﬁoymé‘ht discrimination class action casas.

LITIGATION

Dukes v. Wal-Mart Stores, Inc,

{U.S. District Court, No. District of Cal.) _ :
The Ninth Circuit Court of Appeals affirmed United States District Judge Martin 1.
Jenkins's certification of this nationwide gender discrimination lawsuit as a class
action on February &, 2007. This is the largest civil rights class action lawsuit ever.
The suit charges that Wal-Mart discriminates against its female retail employees In
pay and promotions into management. The class includes more than 2 million
current and former female employees of Wal-Mart retail stores in the U.S., including
Wal-Mart Discount Stores, Supercenters, Nelghborhood Markets, and Sam's Club's,
Wal-Mart has filed a request for review by the entire Ninth Circuit.

Ellis v. Costco Wholesale Corp.
{U.S District Court, No. District of Cal}
Filed in August 2004, this nationwide glass ceiling class action lawsuit charges Costco
with failure to promote women to management positions in their retail warehouses.
The proposed class consists of current and former female Costco workers across
Amerfca who have been subjected to gender discrimination in promotion to
warehouse manager and assistant manager positions. Only one in six Costco
.managers are women, yet ifs workforce is nearly 50% female. United States District
Judge Marilyn Hall Patel granted Plaintiffs' motion for class certification on-January
© 12th, 2007. The Ninth Circuit Court of Appeals wil] consider Costco's appeal of this
ruling. ,

Patrra v. Basha's, Inc.

(U.S. District Court, Arizona) ]

This case alleges that the grocery store chain maintained a pay policy that
discriminated against Latino workers in its Food City stores. From at least 1998, the
written pay scale for Food City's predominantly Hispanic workers was lower in most
job positions than the identical job positions in the Bashas’ and A.).'s stores, held by
predominantly white workers, Statistical analysis also demonstrates that, within Food
ity Stores, Hispanic employees have consistently been paid less than their white
counterparts in similar positions. The cass also alleges that the working conditions
{in terms of safety and sanitation) within Food City were inferior to those of Bashas'
and A.1.'s stores, The court certified the working conditions claim but denied class
certification of the unequal pay claim. The Ninth Circuit Court of Appeals has '
accepted plaintiffs’ appeal of the denial of class certification on the equal pay claim.
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Moeller v. Taco Bell

{U.8. District Court, No. District of Cal,)

This disability class action against Teco Bell Corp. challenges accessibility barriers at
California Taco Bell restaurants for persons who use wheelchairs or scootets. The
barriers include, for example, queue lines that are too narrow for persons who use -
wheelchairs, inaccessible restrooms, service counters and dining areas, and
insufficient accessible parking. The Impact Fund joined the litigation team for this
case, which was originally filed by Tim Fox and Amy Robertson. The case has been’
certified as a class action. A motion for partial summary Judgement was recently filed
by the plaintiffs.,

Glover v. Potter

{EEQC Administrative) :

This nationwide disability class action challenged the U S. Postal Service's practice of
denying promotions to injured workers in so-called "rehabilitation” positiens. A $61
million global settlement has been reached to resolve 7500 claims of discrimination.
This is the largest disability discrimination settlement in history.

Sepulveda v. Wal-Mart Stores, Inc. Opening, Reply

{9th Circuit Court of Appeals) '

The Impact Fund is handling the appeal of a denial of class cerfification in this
overtime class action, which alleges that assistant managers In California were
improperiy classified as exempt from overtime laws,

AMICUS BRIEFS

Olsen v. Auto Club of Southern California

{California Suprems Court, filed May 1, 2007)

This brief, written by The Impact Fund and 24 other civil libarties, civil rights, legal
services, and environmental organizations, argues that expert fees should be
recoverable as part of private attorney general attorneys fees. ) '

Vasquez v. The Superior Court

{California Supreme Court filed February 15, 2007) _

The Impact Fund filed this amicus brief on behaif of civil rights and legal services
groups in this private attorneys general attorneys-fees case addressing whether a
pre-litigation settlement derhand must be made as a condition for recovering fees.

Gunther v. Lin :

{California Supreme Court, filed November 28, 2006)

The Impact Fund filed a request to “depublish” a court of appeal decision which held
that intentional discrimination must be proven In a disability claim under California 's

Unruh Civil Rights Act.
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Cap;tol People First v, Department uf Deve!opmental Servrces ‘
(California Court of Appeal, filed September 27, 20086)

" This brief, written by The Impact Fund on behalf of itself and seven cther civil raghts

. organizations, argues that class certification is appropriate in cases seeking system-

wide Injunctive relief regardless of the different needs of individual ciass mernbers,

City of Clarita v. US Department of Interior
(9th Circuit, filed May 23, 2007) :
The Impact Fund filed this amicus brief on behalf of itself and Public Advocates

_against the imposition of sanction i the form of attorney fees aga;nst a plaintiff i in an

unsuccessiul environmental casa,

Mendsz v. City of San Bernadineo

{9th Circuit, filed May 24, 2007)

The Impact Fund filed this amicus brief on beha!f of itself and the Lawyers
Committee for Civil Rights of the San Francisco Bay Area, arguing that a district

-court improperly denied fees to a successful police misconduct plaintiff because the

reguest "shocked the conscience.®
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Case Developmaents

¥

F EAQS . Costeo Gender Discrimination
¥ Attorney Profiles . Class Action Lawsuit

¥ Sign Up .

>

Home
> Fc&rthe Fross : .
. Are you a current or former female employee of Costco who sought
b Frivacy Hotice advancement to management?
» Dlselabmsr
o e Have you been denied promotion o assistant manager or general manager
¥ ContactUs pOSitiOﬁS? ’
. » Have you hit the "glass ceiling"?
'+ Have you been denied merchandising assignments?

If you answered yes fo ény of these questions, now you can do something about
it. You may have legal clagms in a class action sex discrimination suit against
Costco.

QOur legal team is interested in learning of experiences of female workers -
*{ at Costco warehouses across the nation, Please click here to confact an
attormey on the Costeco gender discrimination case or you may call us toll
free at 1-866-501-2300. :

About the Costco Lawsuit

A nationwide employment discrimination class action lawsuit has been filed
against Costco Wholesale Corporation. The suit charges that Costco operates a
*glass ceiling” at the store-managerment level which precludes women from
obtaining promotion to assistant manager and general manager positions. On -

. Thursday, January 11, 2007, Judge Marilyn H. Patel certified the class finding
that three current and former Costco employees may represent all women
employed by Costco in the United States denied promotion to assistant and/or
general manager positions since January 3, 2002.

To learn more about the lawsuit, clzck here or visit our erquent}y Asked
Questions page. , :

NEWS FLASH!
On January 12, 2007, the Court graﬁte:d Plaintiffs’ Motion for Class Certification
and certified a class consisting of all current and former female CostCo

employees nationwide who have been denied promotion to General Manager or
Assistant Manager or depied promotions to Senior Staff positions since January
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3, 2002.

- The Judge has issued a Stipulation and order regarding declarations signed by a

number of class members at Costco's request. The order states that the

declarations may not be used against.the class members to Limit their remedies in’

this case and that statements in the declarations to the effect that Costeo did not
engage in gender discrimination are withdrawn.

Media Resources

.Please click here to read press releases and other information for members of the
media, :

Case Developments | FAQs | Altorney Profiles | Sign Up | Eloma | For the Press Privady Notice | Disclaimer
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- Attention -

Case Devalopmants

¥

> FATS . present and former female employees of
b Attorney Prafiles Wal-Mart or Sam's Club:

¥ Update Address

» Homie

S » Have you been denied career opportunities in management?
b ForthePress » Have you been denied equal pay for equal work?
o » Have you been getting the run-around about promotions or raises?
k Contact Us . yr

« Have youhit the glass ceiling?
If you worked for Wal-Mart at any time since December 26, 1998, you may have
legal claims in a class actmn sex diserimination lawsuit against Wal-Mart.
Learn more! :

NEWS FLASH
Newsflash: Cowrt of Appeals Affirms Class Certification,

If you have information that can help the investigatien or if you believe that you
may have been discriminated against, please sign up on this site or call toll free -
- 1-877-WOMAN-WM (966-2696).

"Si Ud. desea informacién én Espaﬁol sobre esta demanda dé la accibén de clase
conira Wal-Mart, por favor Ilamenos al (800) 839-4372.

CAUTION: LAWYERS NOT ASSOCIATED WITH THIS CASE ARE
CLAIMING TO REPRESENT WAL-MART WOMEN - DON'T BR
FOOLED. More

Cane Dovelopments | FACS | Attorney Profiles | For the Press | Contagt s | Home
Rl 4 i H
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Girard Gibbs JEEEEBFM 5 OBMEZS
1. MHHS Girard Gibbs EREEFHFADERE 1

T'd like to ask you some questions about Class Notice for our research report we're writing
and I thank you if you can e-mail me back.

It is generally said that when individual class notice is given to class members, they can be -

identified through reasonable effort.

So, :
1.How does the attorney of the plaintiffs identify each member and actually send the legal
notice to the appropriate name and address?
2.For example,as for the Anderson v8 GM case(your office offerd us the Legal Notice of
it), how do you actually identify and find each member?

I believe that DISCGV@I‘Y is one of the best way,but I'd like to know the acitza,l way

2. Girard Gibbs EEREEFRNSBFAOEE 1

Your question regarding class notice is a good one. Usually, the easiest way for plaintiff
to identify class members is using defendanis' own records or, sometimes, records that are
available from public agencies.

For example, if the class action involves a product defect or a false billing. scheme, one
can identify class members using defendants' billing records. This is easy if the product is
the type of product consumers buy directly from the manufacturer or a recognized
distributor, such as an awtomobile, medical device (pace maker, bone implant, etc.) or iPod.
It is more difficult if the product is one that is widely sold through thizrd pariy retail stores,
such as a music CD containing copyrighted material or a toy that contains lead paint. In
this second scenario, a court may prefer to provide notice to the class using some method
other than direct notice, for example, by posting the notice to an internet webszte with links
that are likely to drive class members to that site,

In the Anderson v. General Motors case, which involves a secret warranty/product defect
in Silverado trucks, we hidve another avenue of information available to wus. The
Department of Motor Vehicles has name and mailing address information for all class
members who have the particular vehicle. So, we asked for a court order directing the
Department of Motor Vehicles to provide that information to the claims administrator, who
was able to use that information to mail class notice to those vehicle owners in the class,

Discovery is available for this purpose as well. However, corporations are often reluctant
to turn over their customer information which they view as proprietary. If necessary,
howeves, a plaintiff may seek that :
information in discovery and request that it be turned over under a protective order that
limits the use of that information. Or, the plaintiff can ask that the information be given to
the claims administrator for the purpose of mailing class notice to the members of
~ the class.

3. YHMD Girard Gibbs HIESHEIFADEM 2

1.> Your question regarding class notice is a good one. Usually, the ecasiest way for
plaintiff to identify class members is using defendants'own records or,
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Does 'using defendants’ own records' mean that you can get defendants’ own records by
Discovery? ' ' '
Or can you get them by another way?

2.> It is more difficult if the product is one that is widely sold through third party retail
stores, such as a music CD containing copyrighted material or a foy that contains lead
paint, In this second scenario, a court may prefer to provide notice to the class using some
method other than direct notice, for example, by posting the notice to an internet website
with links that are likely to drive class members to that site.

According to the Eisen case in the federal supreme court, you need fo provide direct
notices to the class members in any class action cases.
May federar] court allow to use some method other than direct notice?
or is that kind of way allowed just only by state court?

And have you been allowed to provide notice to the class using some method other than
direct notice by federarl court?

4, Girard Gibbs JBEBBFRHPSEA~NDEZ 2

1. Yes, you are correct. Most of the time, one leamns the identity of class members through
the discovery process. 1 want to clarify, however, that while discovery allows this inquiry,
often a defendant will not want to share the identities of its customers with the plaintiff.
Also, in the United States, the law recognizes that individual customers have privacy rights
concerning their personal financial information and, to some extent, their home addresses.

To accommodate the competing needs of the plaintiff (who needs the information to give
notice to the class) and the individual customers (who have a right to privacy and the right
to be left alone), the defendant will provide the identify of class members either to a neutral
third party, such as the court or a settlement administrator, or the defendant will provide
that information to the plainiiff under a discovery arrangement or protective order that
strictly limits the use of the defendant & clients private information (for example, to be
used solely for the purpose of providing class notice and for no other purpose).

2. Direct notice by mail is presumed to be effective notice, but it is not always possible.
Many state and federal courts will allow class notice to go to the class in other ways.
Direct notice by email, for example, is appropriate and less costly {and for that reason, is
sometimes preferred) if email addresses of class members are known. If email notice is
not available, however, and the cost of providing notice is s0 expensive that it would not
leave any money to give class members the benefits of seftlement, then courts have a lot of
discretion to order some alternative form of class notice. This may include the use of an
internet website with appropriate links and search engine tools that are likely to drive class
members to the site; publication notice in newspapers and periodicals; placing the notice in
retail store outlets; among other examples.

3. We used a combination of email notice and website posting with links to search engines
in the Sony-BMG CD Technologies Litigation. This form of class notice was approved by
the federal district court for the Southern District of New York. The website is no longer
active.






