
Japan Federation of Bar Associations 

Comment on Draft of CODE of CONDUCT for COUNSEL before the ICC 

 

The Japan Federation of Bar Associations (JFBA) greatly respects the work of the 

Registrar of the ICC in the preparation of a Draft Code of Conduct for Counsel before the 

ICC, as well as his hearing of a variety of opinions during the course of that preparation, 

reflecting regional diversity and various judicial cultures. 

 

The JFBA has its own Ethics for Counsel, and its Article 1 lays down that, “Counsel are 

required to recognize that their mission is to protect fundamental human rights and 

establish social justice, and that they must strive toward the fulfillment of that mission.” 

 

Counsels constitute the third pillar of the ICC, along with the Court and the Office of 

Prosecutor. In this sense, we believe that the preparation of the draft Code of Conduct for 

Counsel must bear in mind that what is needed is a code of conduct that ensures the 

effective operation of the ICC and that enables the counsel to perform their mission fully. 

From this point of view, we offer the following observations concerning the draft Code of 

Conduct for Counsel. 

 

Since the following response is a temporary one to meet the deadline, a more careful and 

longer study may produce differences in some of these observations. Accordingly, our 

response at this time is not binding upon any response made by the JFBA in the future. 

 

In addition, this federation is a member of the International Criminal Bar (ICB), and a 

member of the JFBA is involved in preparing the response by the ICB as its Council 

Member. Therefore, the JFBA expects you to pay due consideration to the response by the 

ICB. 

 

We find that this draft Code of Conduct prepared by the Registrar is appropriate, since it 

takes the interests of counsel and clients into consideration in a proper manner. However, 

the JFBA makes the following suggestions for further improvement. 
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No. 1  Preamble 

While the preamble of this Code only refers to the procedure leading to its drafting 

preparation, it is necessary to proclaim a principle and a philosophy that serve as criteria 

for its interpretation. The JFBA considers that such a principle and philosophy should 

include the independence of counsel, ensuring the integrity and professional capability of 

counsel, loyalty toward clients, and the establishment of justice and effective court 

proceedings. 

 

No. 2  General Provisions 

1. Code 1 provides that the subject of application of this Code is “any and all professional 

activities of counsel as defined in regulation 2 of the Regulations of the Court.” However, 

since the Regulations of the Court are not yet made public, the draft of those regulations 

needs to be immediately disclosed. In particular, it is necessary to study whether this 

Code is applicable to counsel of other parties such as witnesses, the government, or the 

Office of the Prosecutor, as well as to a defense counsel or an counsel of a victim. 

 

2. The definition of terms in Code 2 might need more clarification. For example, while an 

“associate” is defined as a “person being a shareholder of the same law firm as counsel”, 

to what extent partners or associates in the same law firm are included, or how this 

definition functions if counsel are assisted by counsel of another law firm, should be 

made clear. Also, in relation to the definition of a “national authority” that carries out 

disciplinary procedures, similar terms like “national body” in Code 41, or “disciplinary 

authority” in Code 42, are used but not integrated in the definitions. 

 

3. With regard to Code 4, it is not clear who is eligible to propose amendment to this Code. 

If no restriction is attached to the eligibility, such non-restriction should be clearly 

indicated. 

 

4. The fact that Code 5 authorizes the preferential application of this Code to the conduct 
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of counsel before the ICC is appropriate in itself. However, in order as much as possible 

to avoid conflict between the code of conduct of any other disciplinary authority to which 

a counsel belongs and this Code of Conduct, a system is necessary that advises on and 

resolves such conflicts. 

 

5. Code 6 is appropriate to the extent that it requires counsel to comply with various 

regulations or rules adopted at the conference of states. However, counsel may have 

different views on whether various regulations specified by the Court or by the Registrar 

to operate the Court are consistent with other rules and regulations, and it is therefore not 

appropriate to simply require counsel to comply with them. 

 

6. While Code 7 provides that the independence of counsel is acknowledged “within the 

bounds of the law”, the said “law” should be identified and defined as much as possible 

considering the importance of the independence of counsel. 

 

7. While Code 8 requires counsel “to be loyal and respectful,” not only to the client but to 

all concerned parties, the “loyalty” to the client should be separated from the obligation 

that is required in relation to other concerned parties. Also, the “improper manner” that is 

prohibited when counsel seek to influence “a judge or other officials of the Court” should 

be specified more clearly. 

 

8. Exceptional cases under Code 9, in which the disclosure by counsel of confidential 

information is permitted, should include circumstances in which the consent of the client 

is obtained. Further, under the obligation “to prevent any act which counsel believe may 

be criminal under the laws or regulations of the territory in which it occurs,” which is 

similarly acknowledged as an exception, any confidence of a client containing a minor 

crime becomes a matter that the counsel is able to disclose. That may cause clients to 

hesitate to speak in confidence with counsel. This exception should only be applicable to 

limited cases in which the prevention of serious crimes, such as those involving injury to 

persons, is sought. 
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No. 3  The Agreement 

1. The establishment of agreement under Code 11, paragraph 1, provides that the 

relationship of representation is established not only when an agreement is reached 

between the client and the counsel but also when the Court appoints the counsel. However, 

the system in which the relationship of representation is established at any time when the 

Court appoints the counsel is not reasonable, and the wishes of the client should as much 

as possible also be reflected in such matters. For these reasons, the establishment of the 

relationship of representation by the appointment of the Court should be limited to cases 

in which clients agree to the appointment of such counsel, or in which clients fails to 

appoint counsel for themselves. 

 

2. Although Code 11, paragraph 2, requires that notification be given to the Registrar 

whenever agreement is established, this provision is not necessary. Since some clients ask 

for advice from counsel but not for representation at court, if counsels are obliged to 

notify the Registrar of such agreement, notification thereof infringes the privilege of the 

client. Also, the submission of a power of attorney or the registration thereof is a matter 

relating to the procedures of the Court and need not be included in this Code. 

 

3. With regard to professional liability insurance under Code 11, paragraph 3, the actual 

situation should be taken into consideration, in that professional liability insurance may 

not necessarily have been maintained in each country or may not cover representation 

before the ICC. 

 

4. Although Code 12 in principle prohibits advertising by counsel, it is not appropriate. 

Advertising should be permitted in principle, and it is the method or contents of improper 

advertising that should be regulated. 

 

5. Code 19 is a provision that prohibits fee-splitting and is generally appropriate. 

However, under paragraph 2, sub-paragraph (c), counsel are obliged to notify the 
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Registrar of any request by a client for any prohibited arrangement. This will result in an 

obligation upon counsel to disclose matters disadvantageous to clients, and is open to 

question. 

 

6. Code 20 provides that counsel must in principle abide by clients’ decisions, and 

restricts exceptions solely to cases in which the client’s decision is inconsistent with rules, 

statutory law, and the Code. This is not appropriate. When a counsel has an opinion, 

based upon professional judgment or upon the law of a country to which he or she belongs, 

which differs from the decision of the client, it should be permitted for the counsel to 

discuss this with the client and, if the difference cannot be eliminated, to resign from the 

representation. 

 

7. Code 23 restricts the opportunity of counsel to withdraw in circumstances set forth in 

paragraph 1, which is not appropriate. A general clause, such as “any other case in which 

a reason or reasons exist(s) that make(s) the continuation of the representation difficult,” 

should be established. In this sense, Article 9 B iv of the ICTY Code of Conduct, which 

permits “other proper reasons for termination or resignation,” should be referenced. 

 

8. Code 23, paragraph 3, always requires the approval of the Court at the time of 

discharge of counsel by a client. However, such approval should not be sought in respect 

of the discharge of counsel who have been appointed based only on agreement with the 

client. 

 

9. Code 24 requires counsel to obtain the Registrar’s instructions in connection with the 

disposition of the files of cases, even after seven (7) years following the termination of the 

mandate. However, it is not appropriate to require the Registrar’s instructions in 

connection with the disposition of files that contain confidential information of a client. It 

should be made possible that the disposition of files be decided on the basis of judgment 

by counsel after a predetermined time. 
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No. 4  Proceedings 

1. Code 25 requires that all communication by counsel, not only with the Court but also 

with all the parties concerned, be channeled through the Registrar. However, it is not 

appropriate to require that written communication by counsel with parties other than the 

Court, such as the public prosecutors or other counsel, be channeled through the 

Registrar. 

 

2. While Code 27, paragraph 3, obliges counsel to correct any erroneous statement made 

by them, it is not appropriate to require such correction even in cases in which it may 

result in material disadvantage to a client or violation of the obligation of client 

confidentiality. The obligation under the said paragraph should be enforced only to the 

extent that the ordinary defense activities of counsel are not hampered. 

 

No. 5  Disciplinary Regime 

1. Code 35 pays respect to the power of each state or disciplinary authority in their 

respective regions, and is appropriate. 

 

2. While Codes 36 and 37 regard any violation of “any provision of the Code and the law 

enforced by the Court” as misconduct, “the law enforced by the Court” should be 

specified in more detail. With regard also to violation of “any provision of this Code,” it is 

questionable to treat a technical violation or a minor violation as misconduct and to make 

it subject to automatic disciplinary procedures. 

 

3. While the Registrar may, under Code 38, handle, reject, or himself file any matter 

relating to any complaint, doing all of these involves the risk of impairing the neutrality of 

the Registrar in respect of the complaint. The Registrar should either engage only in the 

duty of handling complaints or be a person having the right to raise complaint. 

 

No. 6  Others 

It goes without saying that the content of the Code of Conduct for Counsel reflects on the 
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legal cultures of divers jurisdictions. For that reason, it is considered that comments on 

this draft Code of Conduct by experts or by bar associations in various states reflect such 

divers legal cultures and are not necessarily consistent. It would be appropriate for the 

Registrar to establish an open forum for discussion concerning the general principle of 

this Code, in order that people who wish to comment upon it may recognize the existence 

of such diversified cultures and thus create common beliefs that will make this Code a 

better one. 
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