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http://www. ag. gov. au/FamiliesAndMarriage/Families/
FamilyViolence/Documents/Fact%20Sheet%20Changes%20to%

20Family%20Law%20from%207%20June%202012. pdf

7 June

From 7 June 2012, changes to Family Law will take effect that will place
children and their safety front and centre in family law matters.

The Australian Government strongly supports
happy, healthy relationships between children
and their parents and supports shared care
where this is safe for the child.

Unfortunately, more than half of the parenting
cases that come to courts involve allegations
by one or both parties that the other has been
violent. Family violence and child abuse cannot
be tolerated under any circumstances. This is
why the Australian Government has amended
the Family Law Act to:

e Prioritise the safety of children in parenting
matters by giving greater weight to the
protection from harm when determining
what is in a child’s best interests.

e Change the definition of ‘family violence” and
‘abuse’ to reflect a contemporary understanding
of what family violence and abuse is by clearly
setting out what behaviour is unacceptable,
including physical and emotional abuse and
the exposure of children to family violence.

e Better target what a court can consider in
relation to family violence orders as part of
considering a child’s best interests.

e Strengthen advisers obligations by requiring
family consultants, family counsellors, family
dispute resolution practitioners and legal
practitioners to prioritise the safety of children.

e Ensure the courts have better access to
evidence of family violence and abuse by
improving reporting requirements.

e Make it easier for state and territory child protection
authorities to participate in family law proceedings.

These changes will help people within the family law
system to better understand, disclose and act where
there are family violence and child abuse concerns.

Family courts will be able to access better
information on which to assess risk to families and
the best interests of children, helping to improve the
appropriateness of parenting orders.

The Family Law Act will continue to promote a child’s
right to a meaningful relationship with both parents
where this is safe for the child.

WHAT THE FAMILY VIOLENCE ACT DOES NOT DO

The Family Violence Act does not ‘roll back’ the 2006 shared parenting reforms. Parenting arrangements
will continue to be made in a way that promotes a child’s right to have a meaningful relationship with

both parents where this is safe.

The Family Violence Act will not impact outcomes for separating families where there are no family
violence or child abuse concerns. For those cases where there is no risk of violence or abuse and it is
in the child's best interests, the courts will continue to apply the presumption of equal shared parental
responsibility and consider equal time or, as the case requires, substantial and significant time.

The family courts will not lose the ability to award costs where a party knowingly makes false statements.
The family courts will retain a broad power to make costs orders. In addition, it remains a criminal offence
to knowingly make a false statement during court proceedings.

For further information about the changes to Family Law, contact: Attorney-General's Department Website www.ag.gov.au/familyviolenceact
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Family Justice Review final reportd 00O
https://www._gov.uk/government/uploads/system/
uploads/attachment_data/file/217343/family-justice-
review-final-report.pdf

Distrust of other parts of the system is not always well founded. Prejudice against care
as an option for children and distrust of local authorities are fuelling delays in the
system. It is of course right that we endeavour to keep families safely together but we
must also be quicker to recognise when this is not possible. Research shows that the
majority of maltreated children who are looked after by authorities will do better in
terms of their wellbeing and stability than those who remain living at home. Courts
need to recognise the limits of their ability to foresee and manage what will happen to a
child in the future. They must also learn to trust local authorities more.

In private law we of course believe strongly that most children benefit from a
relationship with both parents post separation. The question is how best to achieve
this. Shared parenting should be encouraged where this is in the child’s interests. In
our view the best way to achieve this is through parental education and information
combined with clear, quick processes for resolution where there are disputes.

We are aware that some will be disappointed by our decision to recommend against a
legal presumption around shared parenting and to step back even from the
recommendations we made in this respect in our interim report. The evidence we
received showed the acute distress experienced by parents who are unable to see their
children after separation. This is an issue we know countries around the world try to
tackle, and fail. Our conclusion was reached reluctantly but clearly. The law cannot
state a presumption of any kind without incurring unacceptable risk of damage to
children. Progress depends on a general social expectation of the full involvement of
both parents in the lives of their children before separation, not on changes in the law.

Again, | wish finally to thank my fellow panel members for their huge and creative
commitment. And on their behalf and my own | thank most warmly Jodie Smith and the
secretariat for their knowledge, thought, judgement, graft and patience. It has been a
pleasure to work with you all.

4 | Family Justice Review
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ii Executive Summary

1. We published our interim report in March. This is our final report, which reflects
our conclusions following well over 600 responses to our consultation and input
from meetings in many parts of the country. We have also had the benefit of the
Justice Select Committee’s report on the operation of the family courts,
published in July.

2. This final report aims to be a free standing document but does not analyse the
issues facing the family justice system in the detail of the interim report. It sets
out our final recommendations for reform, highlighting where these have
changed and where they have not. It also includes expanded sections on the
involvement of children and on workforce development.

Why change is needed

3. The family justice system deals with the failure of families, of parenting and of
relationships, often involving anger, violence, abuse, drugs and alcohol. The
decisions taken by local authorities and courts have fundamental long term
consequences for children, parents and for society generally.

AT ThEre Was general agreement that the 1egal iramework 1s robust. we snouid be
proud of this and in particular the core principle that the welfare of the child
should be the paramount consideration in all decisions affecting them.

5. But the family justice system also faces immense stresses and difficulties. Some
apply only in public law or private law but others are more systemic.
Respondents to the consultation shared our deep concern about the way the
system currently operates, and there was widespread agreement about our
diagnosis.

o (Cases take far too long. With care and supervision cases now taking on
average 56 weeks (61 weeks in care centres) the life chances of already
damaged children are further undermined by the very system that is
supposed to protect them. And in private law, an average of 32 weeks allows
conflict to become further entrenched and temporary arrangements for the
care of children to become the default.

e The cost both to the taxpayer and often the individual is high. Many
respondents saw a need for increased spending. But we are not convinced
that current resources are spent in the most efficient and effective way.

¢ Both children and adults are often confused about what is happening to
them. The need to address this will rise with the likely increase in the number
of people who represent themselves in private law cases.

¢ Organisational structures are complicated and overlapping, with no clear
sense of leadership or accountability. No one looks at the performance of the
system as a whole.

¢ Individuals and organisations across different parts of the family justice
system too often do not trust each other.

Family Justice Review Final Report — November 2011 | 5
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4.13.

4.14.

4.15.

4.16.

parental responsibilities.”™ Parents should discuss the arrangements with their
child and review them as he or she develops or circumstances change.

Where parents require further support they should attend a mediation
information and assessment meeting (MIAM) (paragraphs 4.83 — 4.85).
Following a MIAM we recommend that all parents should attend a Separated
Parents Information Programme (PIP), (paragraphs 4.87 — 4.90). PIPs should
support a better understanding of parental responsibility and the importance of a
continued relationship with both parents where this is safe. PIPs should
complement the information parents received on the information hub and the
principles set out in guidance, a kind of code of practice.

If parents have not reached agreement by this stage we propose they should
attend a dispute resolution service such as mediation (paragraphs 4.94 — 4.99).
This should be centred on the best interests of the child and embody the
principles of shared parental responsibility. Mediators may also find Parenting
Agreements a useful tool. If dispute resolution has failed to lead parents to
agreement they would then be able to apply to court. Here the Children Act 1989
explicitly makes the child’s welfare the court’s paramount concern. A clear
principle in case law is that it is in a child’s best interests to have a continued,
meaningful relationship with both parents following separation where this is safe.
(A particular question is whether this principle should be set out in primary
legislation. We discuss that in paragraphs 4.22 — 4.40).

If cases go to court we recommend the introduction of a ‘child arrangements
order’, to replace contact and residence orders and to cover all issues related to
a child’s upbringing (paragraphs 4.55 — 4.68). The new order would aim to move
discussion away from loaded terms such as residence and contact to focus on
the practical issues of the day to day care of the child. The First Hearing Dispute
Resolution Appointment (FHDRA) will be retained, after which, if the dispute is
not resolved, a case will be allocated to a simple or complex track depending on
complexity.’® We also propose more effective case management and judicial
continuity to ensure cases are resolved more quickly, to avoid delay and to
prevent unsatisfactory interim arrangements from becoming the norm.

We recommend swift enforcement where court orders are breached with the
case returning to the same judge (paragraphs 4.152 — 4.155).

General education and legislation

4.17.

In the interim report we set out the following recommendations:

e parents should be given a short leaflet when they register the birth of their child,
providing an introduction to the meaning and practical implications of parental
responsibility;

1% See interim report paragraphs 5.90 — 5.92 for further discussion.

195 At the FHDRA the court, in collaboration with the Cafcass Officer, and with the assistance of any
mediator present, will seek to assist the parties in conciliation and in resolution of all or any of the issues
between them. Any remaining issues will be identified, the Cafcass Officer will advise the court of any
recommended means of resolving such issues and directions will be given for the future resolution of
such issues.
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e no legislation should be introduced that creates or risks creating the perception that
there is a parental right to substantially shared or equal time for both parents; and

e a statement should be inserted into legislation to reinforce the importance of the child
continuing to have a meaningful relationship with both parents, alongside the need to
protect the child from harm.

4.18. We recommended in our interim report that parents should be given a short
leaflet when they register the birth of their child, to give them an introduction to
the meaning and practical implications of parental responsibility. This is often a
time when families receive a variety of information to support them in the
upbringing of their children, for example The Pregnancy Book published by the
Department of Health. Wherever possible these materials should also include
information on parental responsibility. It may also be useful to develop a richer
statement of what it means to parent and the decisions that may be needed,
analogous perhaps to the Code of Practice under the Mental Capacity Act
(2005). This sets out core principles and methods for making decisions and
carrying out actions in relation to personal welfare, healthcare and financial
matters affecting people who may lack capacity to make decisions for
themselves. Leaflets are a small step and capable of caricature, but could have
some impact if parents read them during pregnancy and when their child has just
been born.

4.19. Strong involvement of both parents with their children before separation helps
ensure that this continues after separation. Research shows that when parents
share parenting more fully before separation they will be more likely to share
parenting after separation.'® But with or without that the need after separation is
to keep both parents focused on what is best for their children. This will include
persuading each to recognise the importance of the other in the child’s life and
the need for the child to keep a meaningful relationship with both parents where
it is safe to do so. Separating parents must be encouraged, in consultation with
their children, to develop flexible agreements to fit their circumstances.

4.20. Parenting after parting is one of the most important, difficult, sensitive and
emotive areas of family law. As we noted in the interim report many parents,
usually fathers, feel that the private law system is biased. We found that advice
given by solicitors to non resident parents is based on court norms and typical
case outcomes, which can perpetuate this perception.'” However, courts start
from the principle that contact with both parents will be in the interests of the
child, unless there are very good reasons to the contrary. One study noted that
courts:

% Trinder, L. (2010) Child and Family Law Quarterly, vol 22, no. 4, 475-498.

107 5ee Family Justice Review Interim Report (2011) paragraphs 5.33 — 5.36 for a more detailed discussion
of this. The literature review published alongside this report found “evidence on outcomes of
applications to court for contact and residence [which] suggest[s] that the principle of the status quo is
often applied in residence cases” Giovannini, E. (2011) Outcomes of Family Justice Children’s
Proceedings - a Review of the Evidence, Ministry of Justice. We note that in most cases this will usually
mean the child lives with their mother.

Family Justice Review Final Report — November 2011 | 137

65




4.21.

4.22.

4.23.

4.24.

4.25.

... make great efforts to secure this; and in most cases they are successful.
Nor are the amounts of contact that non-resident parents end up with
negligible, though they may not be as much as some of them would wish.'*

The research found no evidence that courts are biased against non resident
parents.

We made clear in our interim report and have again emphasised it earlier in this
report our view that children benefit from a relationship with both parents post
separation, where this is safe. The question is how best to achieve this without
inadvertently encouraging arrangements which involve frequent changes of carer
or home for a very young child, or exposing children to ongoing parental conflict.
In particular the issue for us was to recommend what role the law and the courts
should play.

Drawing on international and other evidence we opposed legislation to
encourage ‘shared parenting’. The evidence showed that people place different
interpretations on this term, and that it is interpreted in practice by counting
hours spent with each parent, disregarding the quality of the time. The thorough
and detailed evidence from Australia showed the damaging consequences for
many children. So we recommended that:

e no legislation should be introduced that creates or risks creating the perception that
there is a parental right to substantially shared or equal time for both parents.

Our opposition to legislation that might give rise to a shared parenting
presumption attracted a large response in consultation. Charities, legal and
judicial organisations and academics (including Professors Helen Rhoades, Liz
Trinder, Rosemary Hunter and Judith Masson and the Network on Family
Regulation) supported the panel’s stance.

I am encouraged that the Review has opted against a shared care
presumption. That is entirely consistent with the research evidence on what
works for children.

Professor Liz Trinder, consultation response

Against this, many individuals — typically grandparents, fathers and unidentified
respondents — said that a presumption of shared parenting is necessary in order
to ensure that both parents remain involved with their children post separation.
It was argued that decisive steps are required and a clear message needs to be
sent.

There MUST be an assumption of shared parenting from the outset. It has
been proven that children have a better outcome if both parents remain
involved in their upbringing.

Grandparent, consultation response

% Hunt, J. and Macleod, A. (2008) Outcomes of applications to court for contact orders after parental
separation or divorce, Ministry of Justice.
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4.26.

4.27.

4.28.

4.29.

4.30.

4.31.

4.32.

4.33.

Many contributors took strong positions, citing gender imbalance, bias and
institutional wrongdoing within family justice; others maintained that there is
insufficient evidence against shared parenting to suggest that it should not be
the primary consideration of the court.

Having thoroughly reconsidered the evidence, we remain firm in our view that
any legislation that might risk creating an impression of a parental ‘right’ to any
particular amount of time with a child would undermine the central principle of
the Children Act 1989 that the welfare of the child is paramount. We also believe
that legislation is a poor instrument for social change in this area. We were told
in Sweden for example that shared parenting arrangements after separation
have been increasing, but only because they are now more common before
separation.

So we maintain our view that the focus should instead be on supporting and
fostering a greater awareness of shared parental responsibility and on the duties
and roles of both parents from birth onwards. Legislation is not the means
through which to achieve this. As one legal adviser, responding to the online
consultation put it: ‘education, not legislation.’ This is the intention of the
proposals set out in this chapter.

In the interim report we also recommended:

e a statement should be inserted into legislation to reinforce the importance of the child
continuing to have a meaningful relationship with both parents, alongside the need to
protect the child from harm.

Many contributors — typically fathers and grandparents — supported it as an
important step to “reflect how society has changed and give hope to the
thousand of fathers who wish to have an active and appropriate engagement in
their child’s upbringing”.'® Many people responded out of painful personal
experiences.

Often, however, these contributors conflated our more limited proposal with a
move toward a presumption of shared parenting. Such confusion itself illustrates
the dangers of any attempt at legislative change.

Other supporters also felt the proposal would be a useful step, part of a wider
move to change the culture of private law cases and to reflect the body of case
law that has developed around contact and residence disputes.

The Law Society supports this proposal as it would strengthen the principles
behind the Children Act 1989 which recognise the importance of children
having a meaningful relationship with both parents.

The Law Society, consultation response
However whilst the Law Society agreed with the principle they had doubts about

its application, insisting that care must be taken to avoid misinterpretation of any
legislation as a presumption of shared time. The British Association of Social

109

Father, consultation response.
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4.34.

4.35.

4.36.

Workers also supported the principle, but argued it “must never come at the
expense of welfare concerns about children”.""

Should this proposed change in the law be progressed we feel it must be
expressed in terms of the welfare/rights of the child and must be accompanied
by VERY clear information for parents and children which clarifies that the
interests of the child must remain paramount.

The Children’s Society, consultation response

Many respondents felt that the insertion of a ‘meaningful relationship’ statement
would potentially allow for the creation of a de facto shared time presumption
and rejected the proposal as a result.

Although it could be said that such a provision would do no harm and would
merely put into statutory form the approach already taken by the court, there is
a real risk that such a statutory provision could give rise to an increase in
litigation and in particular an increase in the number of high conflict cases
where one parent (more often likely to be the father) stridently asserts that the
other parent is not permitting him to enjoy a meaningful relationship with his
child. In short, the motive for such a change is laudable but the consequences
may not be.

Circuit Judge, consultation response

The panel has been unequivocal in its recommendation to shut the door on
creating either a legal presumption of shared care or the expectation of shared
care as an expression of parental rights. To proceed with an amendment to
legislation regarding a ‘meaningful relationship’ would insert a wedge into a
door the panel has sought to firmly shut elsewhere in the interim report.

Gingerbread, consultation response

We have also been particularly struck by further evidence, received from
Australia, where a similar provision for a ‘meaningful relationship’ was made in
their 2006 family law reforms. Evidence has shown increased litigation and that
the change has contributed to damage to children because the term ‘meaningful’
has come to be measured in terms of the quantity of time spent with each
parent, rather than the quality of the relationship for the child.™"

In practice, Australian trial judges have tended to measure the notion of a
meaningful relationship in temporal terms, creating a de facto assumption or at
least a yardstick of shared care.

Professor Helen Rhoades, consultation response

It has also led the courts to weigh up the balance between a meaningful
relationship and harm to the child, with protection from harm compromised in

0 British Association of Social Workers, consultation response.

"In Australia, legislative changes in support of shared parenting saw a marked increase from 4% to 34%
in judicially imposed shared time. Approximately a quarter of these arrangements involved children with
a family history entailing violence and a parent concerned about the child’s safety. Kaspiew, R. et al
(2009) Evaluation of the 2006 family law reforms, Australian Institute of Family Studies.
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4.37.

4.38.

4.39.

4.40.

some cases. The Australian government has recently felt compelled to amend
this provision to affirm that protection from harm must take priority.""

Many respondents pointed out that it is already accepted in law that it is in the
child’s best interests to have continued contact with both parents where this is
safe. Any further statement in legislation to this effect risks creating confusion,
misinterpretation and false expectations.

Supefficially, a definition laid down in legislation would go some way in
providing clarity for legal and family professionals as well as parents. However,
coming to consensus on a workable definition would be fraught with difficulty
and could result in a lengthy, and potentially conflicting, check-list of
descriptors. Crucially, a tight definition would unduly impinge upon judicial
discretion and restrict a judge’s ability to focus on the child’s welfare first and
foremost. Conversely, no attempt to define the term ‘meaningful relationship’
could lead to unwieldy and inconsistent interpretations in judicial
determinations. This is equally problematic and could result in appeals and
repeat litigation.

Gingerbread, consultation response

This effect is already being felt in Australia, where judges have made repeated
attempts to reach a definitive position on the meaning of a ‘meaningful
relationship’.

Legal practitioners reported that they had found the 2006 amendments “difficult
to apply”, and that a number of the Act’s key principles were “hard for lay
people to understand”. These difficulties reflect the ongoing confusion about
the meaning of the ‘meaningful relationship’ provision.

Professor Helen Rhoades, consultation response'®

It would be quite wrong and counter productive for children to make this area
even more complicated and contested. As a magistrate said in response to our
consultation, “meaningful relationships cannot be compelled’. There is also a
clear risk that more legislation would lead to a need (as in Australia) for yet more
legislation.

Rather than introducing a provision that creates problems and then adding a fix
for those problems, it would be far more sensible not to introduce the problem-
creating provision in the first place.

Family Justice Council, consultation response

We have concluded that the core principle of the paramountcy of the welfare of
the child is sufficient and that to insert any additional statements brings with it
unnecessary risk for little gain. As a result, we withdraw the recommendation
that a statement of ‘meaningful relationship’ be inserted in legislation.

"2The Family Law Legislation Amendment (Family Violence and Other Measures) Bill passed in the
House of Representatives on 30 May 2011. The Bill seeks to emphasise that child safety is to take
precedent over a ‘meaningful relationship’ and not vice versa.

"3 The relevant evidence received from Professor Rhoades is attached at Annex G.
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Final recommendations

e Government should find means of strengthening the importance of a good
understanding of parental responsibility in information it gives to parents.

¢ No legislation should be introduced that creates or risks creating the
perception that there is a parental right to substantially shared or equal time
for both parents.

Involvement of grandparents

4.41. In the interim report we recommended:

e the need for grandparents to apply for leave of the court before making an application
for contact should remain.

4.42. Grandparents too are often extremely important to children, and continue to be
important if parents separate. They nevertheless are required to seek leave of
the court before they are allowed to apply for contact with their grandchildren
where this is being refused. We were asked to consider whether this requirement
should remain, and concluded in the interim report that it should. We have
reviewed whether we were right to make this recommendation.

4.43. Respondents to the interim report were divided:

We were disappointed to see the Review did not propose removing the
requirement for a grandparent to seek leave of the court before applying for a
contact order... A grandparent’s relationship to a child is different and special
but the law treats them like any other adult when they are trying to establish
contact with their grandchildren. We believe this should change and do not
accept the argument that the court system would be overrun with applications if
this requirement were removed.

Grandparents Plus, consultation response

We welcome the recommendation that the need for grandparents to apply for
leave of the court before making an application for contact should remain.
Whilst recognising that a continuing relationship with grandparents can be
important for children when their parents separate, we consider that the
additional step of obtaining leave from the court ensures that only legitimate
applications are dealt with in court. Removing this requirement would serve to
increase applications for contact and put further pressure on a family justice
system which is already under strain, increase delays and litigation within
families, to the detriment of the children involved.

Welsh Women’s Aid, consultation response
We agree with the Report’s proposal that the requirement for grandparents to

seek the permission of the court before making an application should be
retained.

The Association of Her Majesty’s District Judges, consultation response
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