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Part I

Outline of Opinion

There has been a wide range of discussion and debate on the Convention on the Civil
Aspects of International Child Abduction (hereinafter, the “Hague Convention”), which is
currently under consideration by the Japanese government. The following measures
should be adequately taken when Japan concluding the said Convention.

1.

Domestic law implementing the Hague Convention (hereinafter, “Domestic Law”)

that provides necessary matters to ensure appropriate implementation of the Hague
Convention in compliance with the “best interests of the child” as stipulated in the
Convention on the Rights of the Child should be enacted. In regard to this, the Domestic
Law must provide the following:

(1) Return order or enforcement thereof can be refused in situations including where
domestic violence or child abuse is found, or where the taking parent is likely to be
subject to criminal prosecution upon return to the country of habitual residence together
with the child.

(2) Views of the child is adequately heard and respected in the proceedings for return.

(3) The Domestic Law must provide matters including relating to the central authority
under the Hague Convention, adjudication by judicial body on the return of the child,
procedural rules as well as evidence rules, rules on enforcement of and appeal against the
return order.

(4) The Domestic Law must provide clearly that the Hague Convention does not
retrospectively apply nor does it apply to the cases of removal or retention of the child or
disputes on access occurring within Japan and that should be made known.
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(5) Approximately three years must be given before the Hague Convention and the
Domestic Law take effect, during which period preparation for and notification to the
public of the implementation of the Hague Convention.

2.

When concluding the Hague Convention, Japan should also ratify the First

Optional Protocol to the International Covenant on Civil and Political Rights and the
Optional Protocol to the Convention on the Elimination of All Forms of Discrimination
against Women to accept individual complaint procedures under such Conventions.

3.

Information should be provided (both prior to and after entry into force of the

Hague Convention) for Japanese nationals living abroad, especially in the Contracting
States of the Hague Convention, on the following areas for each state: child custody and
divorce laws, whether or not removal of a child by a parent constitutes a crime, legal aid
systems, lawyers with expert knowledge on child custody and divorce, etc. Also, it should
be considered to provide support at the Japanese Consulates.

4.

Japan should consider offering training on international human rights law,

including the Convention on the Rights of the Child, for lawyers, judges, staff of the
central authority and all other persons involved in the implementation of the Hague
Convention.

5.

Japan should make requests to and engage in dialogue and discussion with the

Contracting States of the Hague Convention that have legal systems for the criminal
prosecution of a parent who takes a child out of the country without the consent of the
other parent or the permission of the court so that taking parents are not subject to
prosecution in case the parent voluntarily returns the child and goes back to the state of
habitual residence with the child.

Part II Reasons for this Opinion
1.

Introduction

It has been reported that the Japanese government is currently considering concluding the
Hague Convention. The JFBA has previously expressed its opinion requesting the
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conclusion of the Hague Convention from the perspective of ensuring the protection of the
rights of the child internationally 1 . As conclusion of this Convention is a live issue in
Japan, we are further proceeding with the collection of information and research on the
Hague Convention.

The Hague Convention provides the prompt return of children in the case of wrongful
removal or retention across borders to the State of their habitual residence and procedures
for that purpose. It provides the mechanism aimed at protecting children from the harmful
effects of their wrongful removal or retention across borders and ensuring that the issue of
custody of the children is properly determined by the judicial or other authorities in the
State of habitual residence. As such, it is hoped that this Convention also expects
deterrence of abduction and its recurrence by parents as self-help measures in the disputes
over the custody or the residence of the children and thus constitutes a reasonable
international rule. It is also expected that the prompt return of a child wrongfully removed
from Japan to a signatory State of the Hague Convention will be realized, and situations
where the temporary return of a child to Japan from a signatory State is difficult or the
Japanese nationals receive unfair treatment in the child custody and other proceedings in
signatory States because Japan is not a signatory to the Hague Convention will be
improved to some degree. The Hague Convention has already been concluded by 84
countries including many advanced Western countries, and Japan is being pressed by
these countries to also conclude this Convention.

On the other hand, there are some concerns and points at issue raised with regard to
conclusion of the Hague Convention, as pointed out in 2(1). Based on these, the JFBA
adopted and publicized this statement to presents its opinion on the necessary measures in
the event that Japan concludes the Hague Convention for ensuring the appropriate
1

“I n or de r t o ret rie ve a ch i ld br o ug ht to Ja pa n, or a c hil d se nt o ver sea s a s a re su lt o f a r gu men ts
bet we en the c hil d’ s fa th er and moth er, t he Ja pa ne se g ove r n me nt sh ou ld acce de t o t he 19 8 0 Hagu e
Conventi on on Civil Aspec ts of Int ernat ional Chil d A bd uct ion.” J F B A Alt er nat i ve Re port t o the
Sec ond Re por t o f t he Ja pa n ese Go ve rn m ent on t he Conve nt ion on t he Ri ght s of t he Chil d ( Ma y , 2003)
“T he Jap ane se Go ver n men t sh ou ld u nd e rta ke a fac t- f in di ng su rvey an d r eve al t h e re sult s o f c ase s
wher e c hil dr e n h ave be en wro ng f ully tr an sf er re d t o Japa n f r o m ot h er c ou nt rie s a nd f ro m Jap a n t o o ther
cou nt ri e s, a n d wh ere re tu r ni ng chi ld re n to Ja pa n fr om ot he r c ount rie s ha s bee n re st ric ted be c ause
Ja pa n is not a me mber state of the Ha gue Convention. Furt hermore, with a view to ratify ing the Ha gue
Co n ven ti on, t he G ove r n me nt s ho ul d i m medi ately initiate in-depth di sc ussi on a nd consulta ti on on t he
nee d t o dete rmine whe ther dome st ic le gislati o n must be pu t i n o r d er fo r r ati fic a tion, e it her within the
Gove r n me nt or in a st udy gr ou p tha t wo ul d i ncl ude r ese arc he r s a nd prac tit ione r s.”
JFBA Re po rt on t he Ja pa ne se Go ve rn me nt' s T hi rd Re po rt o n t he Con ve nti o n on the Ri g ht s o f the Chil d
and the Initial Re port s on OPAC&OPSC (July , 2009)
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implementation and operation of this Convention to realize the “best interests of the
child”. We consider that these points should be reflected in upcoming discussions by the
Japanese government on the pros and cons of the conclusion of the Hague Convention.

Regarding consideration of the pros and cons of conclusion of the Hague Convention and
of measures for enactment of the Domestic Law, the JFBA requests that in the case that
Japan concludes this Convention, the Japanese government undertake a fact-finding
survey on the circumstances of the removal or retention of children across borders and on
the implementation of the Hague Convention in signatory States, as well as listen to and
pay careful consideration to the opinion of all sides related to this issue including
practicing lawyers.

2.

Enactment of the Domestic Law for Ensuring the Appropriate Implementation and

Operation of the Hague Convention

(1) Concerns and Points at Issue on the Hague Convention
There are some points at issue that have been highlighted regarding the structure and
operation of the Hague Convention. The structure of the Hague Convention is that it in
principle considers all actions of removal or retention of a child across borders in breach
of rights of custody as being wrongful and requires the prompt return of the child to
his/her State of habitual residence. The reasons behind the removal or retention of the
child and the effect of its return to the State of habitual residence on the caring parent or
the child are, in principle, not to be taken into account. Regarding how the Hague
Convention is framed, and the policy that with regard to the issue of custody of the child
decisions of the judicial or other authorities of the States of habitual residence should in
principle ensured has been pointed out as not always being in the interests of the child and
of the caring parent who has left the State of habitual residence together with the child.
Further, as the scope of wrongful removal and retention provided in this Convention is
quite broad 2 , there are many cases in which return may be ordered even if the primary
caretaker leaves the State of habitual residence and return to Japan with the child without
the consent of the other parent. This has also been pointed out as a problem of the
2

The Ha gue Convention protects the ri gh t of cust ody in te rms of the ri ght to dete rmine t he pl ace o f

re si de nce a cc or di ng t o Art i cle 3 ( 1) (a ) and Arti cle 5 (a) o f t he Co nve nt io n.
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structure of the Hague Convention.

Although the Hague Convention also provides exceptions to the obligation of returning
the child from the perspective of the interests of the child, looking at the implementation
of this Convention by signatory States so far, some practice concerned from the viewpoint
of the interests of the child are observed. For instance, as a result of restrictive
interpretation and application of exceptions in prioritizing the prompt return of the child
to the State of habitual residence, return of the child may be ordered even in the cases
where the parent returns to his/her home country with the child to escape from domestic
violence and the parent will face criminal charge for the child abduction if s/he return to
the State of habitual residence with the child and thus cannot reasonably be expected to
return or even when the child objects to returning to the State of habitual residence.

We do not consider that such measures as outlined below including the enactment of the
Domestic Law will eliminate all of these abovementioned concerns regarding the structure
of the Hague Convention. However, these various concerns and points at issue should be
taken into account in considering the measures mentioned in this statement of opinion in
the case of conclusion of this Convention. Measures also need to be considered that
address to a certain degree the concerns and problems in the implementation of the Hague
Convention. These measures should also be discussed along with the pros and cons of
concluding the Convention.

(2) Enactment of the Domestic Law in conformity with the “Best Interests of the Child”
The preamble of the Hague Convention states, “the interests of children are of paramount
importance in matters relating to their custody”. Also, as an obligation under the
Convention on the Rights of the Child, which almost all countries around the world
including Japan have concluded, it is provided that the “best interests of the child” shall
be a primary consideration in all actions concerning children (Article 3 of the Convention
on the Rights of the Child). This has been widely accepted human rights norm in the
international community. Accordingly, international law also requires interpretation and
application of the Hague Convention in conformity with the principle of primary
consideration of the “best interests of the child” regarding whether or not to return a
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child 3 .

In the event of concluding the Hague Convention, Japan needs to enact Domestic Laws for
implementing this Convention to provide the procedures for the return proceedings,
exceptions to return, and enforcement of the return order. In this Domestic Laws,
provisions should be introduced to ensure the implementation of the Convention to realize
the best interests of the child.

For example, there should be a provision in the Domestic Law that appropriately
interprets and clarifies the "intolerable situation" from the viewpoint of ensuring the
“best interests of the child” to implement the exception of the Article 13 (1) (b) of the
Convention 4 that states “there is a grave risk that his or her return would expose the child
to physical or psychological harm or otherwise place the child in an intolerable situation”
Doing so would make for a legal system that return order or enforcement thereof can be
refused when such a return could be expected to expose the taking parent and/or the child
to harm from abuse or domestic violence, or when the taking parent will face criminal
charge upon return 5 .

Similarly, recognizing that the Convention on the Rights of the Child guarantees the right
of the child to be heard, the provisions in the Domestic Law corresponding to Article
13(2) of the Convention that provides that the child’s objection as an exception to return
should be made effective so that the views of the child would be appropriately heard and
respected by involving the family court investigators or in other ways in the return
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T hi s wa s al so co n fir me d i n Neu li nge r & Shu r uk v Swi tze rla nd, Jud g me nt of t he Gra n d Cha mbe r of

the Eu ro pea n Court of Human Ri ght s

( July 6, 2 0 10, App. No. 4 16 15 /0 7)
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The following provisions of the Ha gue Conventi on Rele va nt Dome stic La w of Swit zerla nd, 2007,
“Fe de ral Act on I nte rnati onal Chil d Abduc ti on an d t he Ha gu e Co nve nt io n s on the Pr otec ti o n o f
Ch il dre n a n d Adu lt s” c an b e re fe rre d t o:
Art. 5 Ret urn and be st i nte rest s of t he child
Unde r Arti cle 13 pa ra gr ap h 1 le tte r b o f the 1 98 0 Ha g ue Co n ven ti o n, t he ret u rn of a c hil d pla ces h i m
or he r i n a n i nt ole ra ble si t uati o n wh ere :
a. pl ace ment wi th the pa re nt who fi led t he a pplica ti o n i s manife stl y not in the c hil d' s be st i nt ere st s;
b. the a bd uct i ng p are nt i s n ot, gi ve n all t he cir cu ms ta n ces , i n a pos it io n t o ta ke c a re of t he chil d i n the
st ate whe re t he c hil d wa s hab it ual ly reside nt i mme di ately bef or e t he a bd uc ti on or th i s ca nn ot
rea sona bly be re qu ire d fr o m th i s p are nt ; an d
c. pl ace ment in foster ca re is ma ni fe stly not i n t he c h ild' s be st inte re st s.
5
I n t hi s re ga r d, t aki n g no t e o f t he fac t t hat th e r ep or t of t he i n de pe nde nt e xpe rt fo r t he UN Secre tary
Ge ne ral stu d y on vi ole nce agai nst ch il dren ( UN Doc. A/ 61 /2 9 9) re cog ni ze s do m estic vi ole nc e a s a
fo r m of v iol e nce a ga in st c hil dr en in the ho u se h old s a nd th e p r ovi sio n o f Ar ticl e 2 ( 4 ) o f t he Ch il d
Abuse Pre ve n tio n Act o f Ja pan , a l ega l sy stem sh o uld be e stab li she d so a s t o e n sure t he p r ote ctio n of
children from households in wh ich there is domestic vi olence.
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proceedings.

These are Domestic Law measures that must be carried out within the scope of the
interpretation of the Hague Convention. However, as stated above, it should be noted that
the Hague Convention needs to be interpreted so as to ensure the “best interests of the
child” 6 .

(3) Other Provisions of the Domestic Law
In the Domestic Law for the Hague Convention, the designation of the central authority
and the return proceedings are to be conducted by the courts as the judicial authority.
There should also be provisions that designate the courts that have jurisdiction over the
return proceedings, provisions on return proceedings, and provisions on the right of
appeal against rulings made.

Methods relating to evidence in the proceedings should not be limited to only
documentary evidence but also allow for the adoption of other methods as required,
provided that they do not infringe on the requirement for a expedite proceedings called for
in the Hague Convention. Further, when deemed necessary for determination on the
exceptions to the obligation of returning a child, measures to ensure fair proceedings in
terms of method and lengths should be considered.

In addition, the provisions on the following matters should also be considered: procedures
for locating the child taking into account the protection of its privacy and that of the
parent who is a victim of domestic violence; mediation for the return of the child or other
issues; the involvement of experts such as family court investigators, child welfare
officers and child psychologists; legal support for the parties including providing legal
aid and appointing lawyers; the establishment of provisions for measures to prevent the
wrongful removal of the child to another country.

6
Alt hough it is state d tha t the Ha gue Conve nt ion sho ul d b e i nte rp r eted an d i mp l e men te d i n
conformity with t he “be st i nte re st s of t he chil d”, i t does not mean t hat t he re shoul d be a n investigati on
of issues related to the merits of cust ody decisions, such as asking questions of “Which pa re nt should
have custody of t he c hi ld? ” and “Which count ry and e nvironme nt will be in the i nte re st s of the chi ld t o
live i n? ” Thi s st ate ment o f op in io n doe s no t al ter th e un de r sta nd in g o f t he ba sic fr a me wor k o f t he
Ha gu e Co nv e nti o n, wh ic h re sp ect s the d eci si ons on t he me ri t s of t he c ust ody, a nd doe s not i nte rf ere
int o t he exa m inat io n on t h e mer it s of c u st ody in t he ret ur n pr oce e di ng s u nde r t he Ha gu e Co nve nt ion.
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(4) Scope of Application for the Hague Convention
The scope of application of the Hague Convention covers removal or retention of a child
across borders or access to a child of the parent in another country, and does not cover
these matters occurring within Japan. Further, the Hague Convention only applies to the
cases occurring after its entry into force and there is no retrospective application of the
obligation to return for cases of the child abduction across borders that occurred before its
entry into force.

To prevent any confusion in the interpretation and application on these points, there
should be appropriate measures taken by the government to provide accurate information
to dispel the concerns and misunderstandings regarding the abovementioned points, as
well as to make the provisions in the Domestic Law on the scope of application of these
points clear.

(5) Necessary Period for Notification and Preparation, and Verification
A period of around three years should be set aside following the enactment of the Hague
Convention Domestic Law and Diet approval for concluding this Convention to allow for
preparations sufficient to ensure the appropriate implementation of the Domestic Law and
Hague Convention and to properly inform the people of this Convention. The conclusion
of the Hague Convention should be timed with the enforcement of the Domestic Law.

In the event of the conclusion of the Hague Convention, there needs to be proper
examination of the state of implementation of this Convention and the Domestic Law 7 ,
and this examination should be reflected in the dialogues with other signatory States and
for review of the Domestic Law.

3.

The JFBA has thus far strongly requested the Japanese government to accept the

individual complaint procedures including the First Optional Protocol to the International
Covenant on Civil and Political Rights and the Optional Protocol to the Convention on the
Elimination of All Forms of Discrimination against Women.
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T her e s ho ul d a l so be co n si de rat io n o f inve sti ga ti ng as muc h a s p o ssi ble a nd w ith t he co o pe rati o n o f
the signat ory State s o f t he re su lt s of th e cu st o dy proc eedi n g s a nd t he st atu s o f t he c hil d bei n g ta ke n
care of following the return of the child under the Hagu e Co nv ention or a ruling of no n return.
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The individual complaint procedures are the mechanisms that provide remedies by
enabling the individuals whose human rights enshrined by the international human rights
treaties are violated to bring the cases to the human rights treaties to seek their views if
they did not receive remedies at the national level. The Japanese government should ratify
the abovementioned Optional Protocols concurrently with the conclusion of the Hague
Convention as one of the measures for ensuring at the international level that the Hague
Convention is implemented in conformity with the international human rights treaties,.

4.

Improving the Support System and Provision of Information for Japanese

Nationals Living Abroad
In the event that Japan concludes the Hague Convention, any Japanese national residing in
a signatory State who returns to Japan with a child without the consent of the other parent
or permission of the court or without taking any other necessary procedures in the said
State may be held breaching the rights of custody and would be required to return the
child to the said State (State of habitual residence). In this regard, to provide appropriate
assistance to Japanese nationals living abroad, in particular those residing in a signatory
State, so that they can handle the matters properly if they are

involved in a custody

dispute over the child in the said State, the Japanese government should take measures to
collect relevant information on the legal systems for custody and parental rights in
signatory States, legal aid systems and lawyers and widely disseminate such information
via websites and other media.

In particular, in the case that Japanese nationals experience child abuse or suffer domestic
violence in foreign countries, so that they can receive proper protection in the said
countries, the Japanese government should take measures such as collecting relevant
information on the legal systems concerning child abuse and domestic violence in each
country, procedures and authorities for providing protection, and non-governmental
organizations providing support, and widely disseminate such information via websites
and other media. Also, the government should consider offering available support at the
Japanese Consulates in each country for Japanese nationals living abroad.

5.

Measures for Ensuring Implementation of the Hague Convention in Conformity

with the International Human Rights Treaties
There are cases where human rights violations, such as domestic violence and child abuse,
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result in the removal or retention of a child across borders.

In such cases, there are concerns that a standardized and mechanical application of the
Hague Convention may violate the human rights of the parent who had practically no
choice but to return with the child to the State of habitual residence and of the child
himself/herself if an order of return of the child to the State of habitual residence is made.
In order to prevent such a situation and ensure the implementation of the Hague
Convention in conformity with the international human rights treaties, to which Japan is a
State party, in addition to the previously mentioned introduction of the provisions for
securing the “best interests of the child” in the Domestic Law for the Hague Convention,
providing training on the international human rights law including the Convention on the
Rights of the Child needs to be considered as an essential element of training on the
Hague Convention for all relevant staff and experts involved in its implementation
(central authority officers, judges, lawyers, court execution officers, child welfare staff,
immigration officers, etc.).

6.

Requests to each Signatory State and Collection of Information on Concerns of

Criminal Charges
There are concerns that, as the actions of a parent who takes a child out of the country
without the consent of the other parent or permission of the court are criminalized in the
domestic law of some signatory States of the Hague Convention, the parent who returns to
Japan with the child from the said state will face the possibility of criminal prosecution or
punishment by the domestic law of the said State upon return to it with the child under
this Convention.

To address these concerns of the parties involved, the Japanese government should take
measures to collect relevant information on legal systems and their actual application in
the signatory States to on these points and widely disseminate such information via
websites and other media. In addition, the government should engage dialogue and
discussion with these States in order for the criminal charges against such parents are not
proceeded in the case that the parent voluntarily returns the child and goes back to living
in the state of habitual residence with the child.

7.

Future Initiatives
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The JFBA will continue to disseminate information among its members on the issue of the
removal or retention of children across borders, and express its opinion on and give
consideration to the development of appropriate actions in such circumstances from the
perspective of the protection of human rights.
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